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DE QUEBEC. 



COUR DE RfiVISION, qUfiBEC. 

NOV^MBKE 1879. 

Coram Stuart, Casattlt, Gabon, JJ. 
In re farmer, failli, 

ET 

BELL, Reqt , ET THE TRUST AND LOAN Co, Int. 

RESOLUTION DE VENTE — TRANSPORT — NANTISSEMENT. 

Juq6 :— I^. Qii'une dette peut 6tre donnSe en naDtissement. 

2^. Qae la r^lution stipaMe de la vente fante de paiement du prix petit 
^tre demand^e par le vendear qui a tranaporte le prix oomme tiireU du paie- 
ment d'une dette par lui dne ; mais que, dans ce caff, la r^Folution doit 6tre i 
la condition que le demandeur d6gage le prix par lui donn6 en nantiasement. 

3°. Que le gagiste peut donner son oohsentement & la rdsolution, i la con- 
dition qu'il sera pr6alableraent pay6, et que ce consentement peut 6tre sign^ par 
le procureur. 

Casault, J. — Le IS mars 1871, Bell vendit au failli pour #6000, 
payables en 7 ans ayec intferfit k 8 par cent semi-annuellement, 
^neproprifetfe k Trois-Rifieres, No. 728 du cadastre, connue sous 
le noni de " British American Hotel." L'acte de vente contenait 
line convention de resolution dans le cas de non paiement du 
prix. 



2 COUE DE E£YISI0N, 1879. 

l^ Le 17 septembre 1878, le failli consentit une obligation i, 

Bell pour $4000 payables & la m6mo date que le prix de rente 
8ii€hmentionn6, avec interdt a 8 par cent semi-annuellement 
da ler aout pr6c6dent ; hypotheque snr la propri6t6 sos-men- 
iionii6e et convention expresse que, si cette demiere somme 
n'^tait pas pay6e k Tgch^ance, savoir le 13 mars 1878, Tacte de 
rente sus-mentionn6 serait ^galement r^solu. 

Le 19 janrier 1875, Fanner, le failli, rendit k Bell la m^me 
propriety arec une autre, et dirers meubles. II fit faillite le ler 
decembre 1875 ; et Eickaby, le syndic k sa faillite, ayant par 
. jugement de la Cour Supreme du Canada, en datedu 4 juin 1878, 
fait annuler cette dernidre rente. Bell, dont les deux dettes de 
$6000 et $4000 6taient 6chues depuis le 13 mars pr6c6dent, a, par 
requite, en date du 14 ao&t 1878, demand6 la resolution de la 
rente du dit immeuble No. 728, que le syndic arait annonc6 
pour fitre rendu. 

A cette requite le syndic a oppos6 une defense en droit qui 
a 6t6 rejetfie le 7 d6cembre 1878, une defense en fait, et quatre 
exceptions. 

Far sa premiere exception, il all^gue que la propri^te fait 
partie des biens dont il a la possession comme syndic, que Bell 
a produit sa reclamation comme cr^ancier du failli et pris part 
aux deliberations des creanciers, que les interets sur les deux 
sommes ont ete payes jusqu'au 27 norembre 1875, et que Bell 
ne pent pas demander la resolution de la rente faute du paie- 
ment de I'obligation. 

Far la deuxieme, il inroque un transport par Bell au '* The 
Trust and Loan Company of Canada," en date du 18 juillet 1878. 
du prix de rente susdit et du montant de 1 obligation ainsi que 
de tons les interets sur iceux, arec en outre tons les droits, priri- 
leges et hypotheques lui resultant des dits deux actes, trans- 
port qui lui a ete signifie, et il soutient que Bell a par la renonce 
au droit d'exercer la resolution de la rente. 

Far la troisieme, il dit que, le requerant n'ayant pas oppose 
son droit de demander la resolution de la rente par lui faite a 
Farmer sur la contestation faite par le syndic de la rente que 
Farmer lui arait consentie des memes biens, cette omission etait 
de sa part une renonciation a la resolution, et qu^il arait en outre 
acquiesce au jugement de la Cour Suprftipe, c^ cjixi en etait un© 
fiutre« 



couE de Revision, 1879. a 

Par la quatridme, il oppose des ameliorations par Farmer k pj^'jp. 
la propri6t6, au montant de $16,000| savoir, conrerture nenre 
$1000, peiaturage et autres reparations $1000, allonge k Thotel 
$8000, allonge au quai $6000, et conclnt, iK>Tir le cas ou la yente 
serait rSsolne, que Bell ne pnisse avoir la i>osse8sion qn'en payant 
ces $16,000 sons le d6lai a «tre fixS par le tribunal, et si d6faut, 
qu'il soit d6chu du droit de reprendre possession. 

A cette qnatrieme exception, Bell a repliqu6 generalement 
et sp6cialement que Farmer ne lui avait jamais pay§ d'intfirfti, 
que les arr^rages en montaient & $5270.88, et qn'ilscompensaient 
la valeur de ses ameliorations. 

Les deux seules exceptions qui meritent a'ltention sont la 
deuxidme et la qnatrieme. Quant a la premiere et a la troisieme, 
elles ne me paraisseht pas s6rieu8es. Les actes allegu^s ne sont 
pas des renonciations a la resolution de la yente. La demande 
mftme du prix par uiie action u'empfiche pas de demander la 
resolution de la yente faute de paiement (C. C. 1542). A plus 
forte raison la reclamation produite pour une autre creance, ayant 
recheance du terme du prix de yente et de I'obligation, et dans 
nil temps o& la yente consentie par ' Farmer k Bell n'etait pas 
annulee, ne pent pas 6tre inyoquee comme telle ; ses r6ponses 
atix plaidoyers attaquant la yente que lui ayait consentie Farmer 
de cette mfime propriete le peuyent encore moins. L'achat de 
la meme propriete par Bell etait une renonciation a la reso- 
lution ; mais il n'ayait ce caractere que tant qu'il existait. 
Aussitot Tachat annule, les parties etaient remises dans Tetat 
ou elles etaient auparayant : Bell redeyenait cr^ancier du 
prix de yente et de I'obligation que son achat de la propriete 
ayait fait disparaitre, et il les reprenait ayec les droits de resolu- 
tion qui y etaient attaches. Bell ayait certainement raison de 
dire que la contestation de Eickaby, dans Tautre cause, n'atta- 
quait que la yente des meubles et non celle des immeubles ; 
mais la Cour Supreme ayant specialement et expressement 
annule I'un et Vautre, on ne pent pas lui opposer son assertion 
contraire. La faillite de I'acheteur n'empeche pas le yendeur de 
demander la. resolution stipulee de la yente. II eut pu peut-etre 
la demander aussi^t la faillite ouverte ; mais, tant que la pro- 
priete r^stait entr^ les mains du syndic, il etait a temps pour 
rihvoquer, et il n'a rien perdu de ses droits en attendant pour le 
faire Techeance du terme conyenu- 



HMjMo^re lAftt^icev II oowcl^re quil la traospeirt tm^ j;mf. IMi 9iXk 
Trwl and Lowi Co. art una oetsi^n; de drpit : B^l soutiMb 
^I'il n'^at qa'un nantisaemj^. Veiet dea- deiW' ccoitniti wi 
bien diffi§T«Bt ; Tun tranqniet ^^ cesemiaaiQre teua^ lea driHCf du 
c6dant, Tavitre ne hu donae qu'im gage q pi i^ate 1% propvi6t6 dbn 
c^dant. Da reste toaa deux^ dana notre droits sont, quant aux 
actes qui lea constatent, soumia anx xnfimea fonaalit&B. Ln cea- 
sicm et le nantiasement d'ane cr6ance et d'tm droit d!aetion ae 
font pax on tranaport qui ne confere, dana le premier caa la 
propri6t6 pleine et entidrei et dana la deoxieme, la poaaeaaion 
sans laquelle il n*y a paa de gage, que par la signification, du 
transport (C. C, 1671, 1678.) 

Le nantissement des cr6ances existait. dana notre ancien 
droit. Fothier, qui avait d*abord 6crit le contraire, (nantiaaement 
No. 6) s'est corrig6 au No. 211 de son traits des hypothdquea, et 
aussi dans une note au No. 6 du contrat de nantissement, note qua 
Ton trouve dans I'^dition de Bugnet, et ou Pothier dit que Topi- 
nion qu'il exprime, conforme au droit romain, est contraire 4 la 
jurisprudence suivie en France. Le 0. C. art. 1974 admet que lea 
. cr6ances peurent 6tre donn6es en gage puisqull determine et 
regie Timputation des int6r6ts que produit le gage. II y a. une 
l§gere difference entre les formalit6s requises pour conatituerun 
gage sur des cr§ances dans notre droit, et celles qu'exige le code 
franfais ; mais c'est tout. Quant k la distinction entre une cession 
et un nantissement de cr^ances, elle doit ici, comme en France, se 
trouver dans les termea m6mes de I'acte dont Tinterprgtation est 
laiss^e a la religion et aux lumieres du juge, dana les caa tres-nom- 
breux la aussi bien qu^ici, ou il est difficile de distinguer si lea 
parties ont voulu faire un nantissement ou un vrai transport. 

Dans Tacte de transport par Bell au Trust and Loan Co., il 
est expressement dit qu'il est fait ^' en execution de la promesse dt 
Bell defournir d la Compagnie une autre s&reli " pour le prfet qu'elle 
lui avait fait le 29 avril 1875, Thypotheque qu'il lui avait alors 
consentie se trouvant annul6e par Tannulation du titre qu'il avait 
k la propri6t6 hypoth6qu6e. La stipulation est qu'il leur trans- 
porte et cide, avec garantie de fournir et faire valoir, amtM't^teU 
pour le dit pr^. Ces expressions ne laissent pas de doute, suivant 
moi, que ce que Bell a voulu donner, et ce que le Trust and' Loan 
Co. a voulu recevoir, ce n'est pas la propri^tfi de la cr6ance^ mais 
son niMltia^ement. Le pr^teur avait p^rdn U sftretA <)ue Bell Hi 
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$^uk doanie, 4» dernier 6tait coavena de lui en dozmer une 
iturtPTB, et il la lui donnftit par ce transport qui dit en termes 
^xplicites cpi'il est Suit commie -sutet^ pour le pr^t. L'acte, il e«t 
vrai, donne au Trust and Loan Go. le droit de retirer du d^biteur 
le -acoLtant des wnnniee transport^es ; tmais cette stipulaticm n*est 
pat inoompatible avec une constitution de gage. 

Font sur Tart. 2081 du C. N., vol. 2, de son commentaire dea 
petits contrats, p. 656, No. 118^,-18 Duranton, No. 526,-7 Boi- 
leiUL Mir art. 2081 (has de la page 189, et haut de la page 140) le 
di^nt eflq;»6fi8tei6&t. 

SoileoK SRI mftme vol. :(haut de la page 128) dit que la cession 
•suppose n6c€88Kir6ment une fixation de priz et le dessaisissement 
iTr6vocable. Or, dans Taote qui nous ocoupe, il n^y a pas de prix 
stipul6, iessommes o6d6es excedent du double le montant que 
Ton Yoolait garanftir, et le cessionnadre ne doit faire sienne que 
la partie des dettea teansporttes requise pour lui payer son capi- 
tal st aes int6ii§t8. Quant au surplus il doit, s'il le retire, le 
remettre an <s6dant ddnt il reste par Ik m6nie la propri6t6. 

Ilest yrai que SeU sttbroge le cessionnaire en tons les 
droits, kypothdques et privileges queloonques qu'il pent avoir 
par tquelqae meysen, cause ou raison que ce soit ; et que ces termes, 
si lacte est une cession, conferoit au cessionnaire le droit appar- 
tenamt au c6datnt de demander la T^solution de la vente faute de 
paiemeni. Mais, comme le disent les auteurs, que je yiens de 
<^it0r, en parlont du droit confer^ de toucher le capital du gage, 
oe n*est la qu'un mandat revocable k volont6. Dans Facte qui 
nous occupe, cette stipulation n'^tait que le coroUaire du droit 
de veceroir que le c6dant donnait au cessionnaire. 

Les arrftts ci-joinis font voir que Ton ne suppose pas facile- 
ment l^attdon de sa propri6t6, et que, cbaque fdis qu'il pent 
paratltre que oeque Ten a voulu aocordebr n'^tait qu'une surety, 
le tpan^port n'^^st pas une cession mais un nantissement. 

Osssation, fi juillet 1884 <Sirey, 85, 2, 165.) 

lie 20 d6cembre 1880, acte notari6 par lequel Doublet se 
i«oonaiak d£l»teiir d'une somme de 8000 frs. k lui pr6t6e par 
Lssi^. Far usis clause du mftme acte, remprunteur cede et 
trsnsi>ert^ st Less^ difftosntes criatices pour en di^Kwer comme 
bon Ifli semUefa^t coaatne 4e chases a Im appaHenaiit ; et plus 
iabi jpar uae atitpe dause, Dotiblet se f^serve dJd reprendre tons 
iies ^Mitt 4im les crtanoes dont il s*agit, «en vemboiuraant, a 
rfchiance fix^e, la somme de 8000 francs. 
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« 

J^^ 14 juillet 1882, jugement declarant que Tacte no constitue 

qu'un nantissement et ne contient pas y6ritablement un trans- 
port ; qu'en effet, on ne pent voir une vente la ou il n'y a pas 
entier dessaisissement, ni priz stipule 

Confirmation de ce motif, entre plusieurs autres, par la cour 
royale de Paris, le 29 jnin 1833 et par la cour de casisation, le 3 
juillet 1884. 

Lyon, 31 Janvier 1839. (S. 89, 2. 63t.) 

Obligation consentie par les £pouz Durand, le 12 octobre 
1830, de la somme de 20,000 francs au profit de Eicherand et 
Georges, avec la stipulation suivante : " pour plus de suret6 du 
remboursement de la dite somme de 20,000 francs et desint6r6ts, 
le sieur Durand afiecte et hypoth^que, etc. M. Durand cede 6ga- 
lement auz prdteurs les actions en r6p6tition qull pent avoir 
centre son 6pouse, relativement auz augmentations qu'il a pu 
faire jusqu'd ce jour auz immeubles de sa dite Spouse.*' 

17 ffevrier 1838. Jugement du tribunal de Lyon declarant 
cette derniere stipulation un nantissement, dans les termes sui- 
rants : " Attendu que la question de savoir si cette stipulation 
contient une constitution de gage ou une simple cession de 
cr6ance, ne pent 6tre douteuse en presence des stipulations du 
contrat ; qu'en effet, on voit que c'est pour plus de surety du 
remboursement de la somme pr6t6e, que Durand cede auz prd- 
teurs ses actions en repetition ; qu'il n'est stipul6 aucun priz 
pour cette cession, qu'ainsi les repetitions n'ont point et6 ven- 
dues ; que la creance du prdteur est restee entiere ; qu'il est 
evident en outre que, cette creance etant payee, les actions en 
repetition se seraient trouvees, sans nouvel acte et sans retroces- 
sion, la propriete de Durand, qui ne s'en etait done point des- 
saisi, comme il I'aurait fait par une cession ou vente ; que cette 
seule circonstance suffit pour donner k la cession le caractere du 
contrat de gage ; que ce qui rend ce caractere encore plus evi- 
dent, c'est que si les repetitions de Durand centre sa femme eus- 
sent ezcede le montant de la dette reconnue par Tacte du 12 
octobre, cet ezcedant serait revenu a Durand dans tons les cas ; 
que, des lors, sous quelque point de vue que Ton considere cet 
acte, on est force de reconnaitre qu'il ne contenait aucune aliena-* 
tion des repetitions de Durand, mais bien une cession de cette 
creance a titre de gage, pour surete d'une obligation principale.*' 

Oe jugement a ete confirme par la cour royale de Lyon le 81 
Janvier 1889. 
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Aix, 21 juillet 1842. (S. V. 42, 2, 199.) ,J.~ 

Le ler oeptembre 1838, GandoUe d^bitear de Lieutaad pour 
tme somme de 8740 fr., sonscrivit.au profit de ce dernier nn acte 
fiK>as seing priy6, par lequel il d6clarait lui donner en gage pa- 
reille somme sur celle de 16,242 fr. qui Ini 6lait due par la com- 
pagnie d'assurance *' L'union des ports." 

12 avril 1842, jugement qui d6clare Tacte &tre une cession. 
La cour royale d'Aix renverse cette decision dans ces termes : 
'' Attendu que I'acte intervenu le ler septembre 1888, enregistre 
entre Lieutaud et GandoUe, est un veritable contrat de nantisse* 
ment, et que les parties Font ainsi compris et d6fini." 

Cour Imp. de Dijon, 18 d6c. 1856. (S. V. 66, 2, 868.) 

Gastinau, notaire, consent 4 recevoir & titre de pr6t 4000 frs. 
qui ne pouvaient 6tre pay6s au Tendeur avant Taccomplissement 
de certaines formalit^s, k en payer rint6r6t jusqu'au rembourse- 
ment et donne en garantie a Tacheteur un coupon de rente au 
montant de 600 frs., avec la stipulation que s'il ne rendait pas a 
Tacqu^reur les 4000 frs. lorsqu'il en aurait besoin, ce dernier 
aurait le droit de n^gocier la rente et de se payer sur le priz qu'il 
en obtiendrait. '' Gonsid6rant, dit le jugement, que de Tensemble 
de toutes ces clauses, ressort Tintention manifesto des parties de 
ne transmettre et de ne recevoir le coupon qu'a titre de gage ; 
que Tautorisation de le n^gocier dans le cas ou Grastinau ne 
pourrait pas rembourser, ne conduit pas m6me a I'induction que 
les parties ont voulu faire une cession conditionnelle ; qu'en 
effet, k r£ix>que ou Tacte a 6t6 pass6, la valeur du coupon de 
rente £tant tres sup^rieure k la somme pr6t6e, celui qui Tavait 
re^u ne pouvait avoir des lors I'intention de s'en rendre propria- 
taire." 

Ces arrets sont les seuls qu'il m'ait 6te possible de r6unir 
sur cette question. 

Si Tacte n'est qu*un nantissement, Bell est rest6 le propria- 
taire du gage, (C. G. 1972), et il a pu, par la m^me, demander la 
resolution. Mais, comme cette demande d6iK>uillait le gagiste, 
il lui fallait le concours ou Tassentiment que ce dernier a donn^ 
par son intervention et sa declaration qu'il consentait a la reso- 
lution, k la condition que le jugement ne la prononcftt que sur 
paiem^it de sa dette par Bell. Cette intervention et ce consente- 
ment etait tout ce que requis, et ce que la cour d'api>el a jug6 
suffisant, le 20 juin 1874, dans la cause de Watson & Perkins^ ou 
on a decide que le cedant et les cessionnaires n'etaient pas^ 
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turn o^lig^s de se joindre dans la demande en r^Bolation, et que le 

- consentement donne par ces derniers pendant I'instance £tait tout 

ce que Tacqufireur pouvait exiger, (18 L- C.J. p. 261); du reste 

le tribunal eut du imposer lui^mSme cette condition au vendeur, 

si le gagiste ne fut pas interyenu pour la demander. 

Je crois que le jugement doit 6tre infirm6, et la resolution de 
la vente prononc6e. Mais yient alors la quatridme exception 
plaid^e par le syndic, et par laquelle, comme d6}k dit, il conclut 
que Bell ne rentre en possession qu'apres lui ayoir rembours6 
$16,000 d'am6liorations qu'il dit ayoir 6te faites k la propri6t6 
par le failli. Cette question en est uue entidrement de fait. 

Ayant de Texaminer, il n'est pas inutile de rappeler que le 
yendeur ne doit rembourser que les frais des reparations n6ces- 
saires et Taugmentation de yaleur que les ameliorations' on t 
donne ii la chose (C. C. 1539) ; aussi que Tacheteur doit, ayec la 
chose, restituer les fruits et reyenus qu'il a per9us. (C. C. 1540). 

Les notes du juge n*ont, quant k oette partie de la cause, d'inter^t que pour les par- 
iies au litige. Nous les r^sumons succinctement en disant que les reparations n^cessaires 
prouv^es avoir ^t^ faites & la propri^t^ par Farmer, le failli, n'exc^daient pas $1000, 
que les additions faites au quai, qui en fait partie, Pavaient ^t^, en 1875, par Bell, aprda 
la vente que lui en avail consent ie Farmer, et que leur ooiit $7217.73 avaifc M pay^ par 
Bell seul ; que quant auz ameliorations fiiites per Farmer et qui consistent en une 
allonge, une ^curie et une glacidre, elles ne donnaient & la propri^t^, lors de la demande 
en resolution, qu'une plus-value de $1000, qui, ajout^e auz reparations n^cessaires, 
n'^galaii pas les fruits per9UB par Farmer, savoir, la valeur dn loyer de la propri^t^ sans 
les ameliorations, qui, pour tout le temps que Farmer I'avait oocupte depuis Pachat qu'il 
en avait fait de Bell jusqu'k sa faillite, 6tait de $3208. (Note £d.) 

Le jugement soumis a la r6yision dit que les procureurs du 
Trust & Loan Co. nepouyaient pas donnerle consentement quant 
a la resolution qu'ils ont produit, ni celui de Bell, accepter la 
condition que les premiers ont mis d ce consentement. Ces con- 
sentements n'etaient pas le sacrifice des droits du client, ils 
n'6taient que la reconnaissance d'un droit que constataient les 
pieces produites, et que le tribunal aurait reconnu et sur lequel 
il aurait prononce sans eux. De plus, pour le gagiste, ce consen- 
tement, n'etant donn6 qu'a la condition qu'il fut pr^alablement 
pay6, 6tait la conseryation de ses droits, et pour Bell il ne pou- 
yait obtenir un jugement qui mettait le nantissement a n^ant, 
qu'en degageant la somme donnee en gage. 

Nous ne pouyons pas accorder les motions du syndic pour 
mettre la cause hors du d6lib6r6 afin de prouyer des alterations 
dont il se plaint, parce qu'il appert par Taffidayit de M. Honan 
qu'il; s'est aper9u pendant Tenqudte in rebutlal de ces alterations, 
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et qa*il eut du alors faire la demande qu'il nous adresse, celle de 

reouyrir son enqnfite pour les pronyer. II y a deux raisons de plus, 

c'est, 1^ que ces alterations ne peuvent pas influencer sur le juge- 

ment ; et 2o que la plupaTt d'entre elles sont au crayon et qu'il 

7 a une declaration au dossier que ni Bell ni le Trust & Loan Go. 

n'entendent se pr^yaloir des 6critures au crayon sur les liyres de 

compte produits. 

Jugement renverse. 

McDougaU, G, ii., pour le Reqt. 

Honan, pour le Syndic. 

Judah 8f BrancJiaudj pour Tint. 



^aroMr.. 
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Coram Mkbedith, C. J., Stuabt, Gabon, JJ. 
DRAPEAU V. PACAUD. 

CAPIAS — AFFIDAVIT — BELIEF. 

Hjbld :— That in an affidavit for capias where the deposant alleges that he believes the 
defendant is secreting his property with intent to defraud, it is not necessary to 
titate the grounds of such belief. 
Conflicting judgments on the subject referred to. 

Meredith, C. J. — In this case the affidavit for capias, after 
establishing the existence of the debt, continues as follows : " Que 
** le deposant est informfe d'une maniere croyable, a tonte raison 
*' de croire, et croit vraiement dans son &me et conscience que le 
" dit defendeur, de fait, a cach6 et soustrait, cache et soustrait, et 
'* est sur le point de cacher et soustraire ses biens, dettes et 
" effets dans la vue et avec Tintention de frauder ses crfeanciers 
" en g6neral et le demandeur en particulier." 

The contention of the defendant is, that the affidavit is 
defective, because it does not state the reasons of the person 
making it, for saying that the defendant had secreted and was 
about to secrete his property and effiects. Our present law on 
this subject, art. 798 of our Code of Procedure, provides that 
the writ of capias ad respondendum, is obtained upon an affida- 
vit of the plaintiff establishing the existence of the debt, " and 
*' that the deponent ha.s reason to believe and verily believes, for 
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»^« '< reasons specially stated in the affidavit, that the defendant is 
PM«od. "immediately about to leave the Province of Canada with intent 
^* to defraud his creditors in general, and the plaintiff in parti- 
^* cular, and that such departure will deprive the plaintiff of his 
*' recourse against the defendant ; tn (the words in the french 
*' version are ou bien la dipositUm doit constaler) upon an affidavit 
'' establishing, besides the existence of the debt, as above men- 
" tioned, that the defendant has secreted or made away with, or 
^' is about immediately to secrete or make away with his pro* 
** perty and effects with such intent." 

The first part of the article 798 provides for the arrest of a 
debtor " about immediately to leave the then Province of Canada 
'' with intent to defraud his creditors ; *' the second part of the 
same article provides for the arrest of a debtor who has *' secreted 
*' or made away with, or is immediately about to secrete or make 
" away with his property and effects with such intent." 

In the first case the law expressly requires that the depo- 
nent shall '* specially state his reasons for alleging " that the 
defendant is about immediately to leave the late Province of 
Canada with intent as aforesaid. But in the second case, accor- 
ding to the words of the article, the deponent is not obliged to state 
his reasons for alleging that the defendant has secreted or made 
away with, or is about to secrete or make away with, his pro- 
perty and effects with such intent, and it does appear to me 
that where, as in the present case, the deponent has said all that, 
according to the words of the law, he was bound to say, it is 
impossible to hold the affidavit bad because it does not contain 
a statement which, according to the word of the law, is not 
required 

It is however contended that our article 798, is merely a 
reproduction of our old law on this subject; that according to the 
law in force, before our code of procedure, the affidavit in this 
case would certainly be defective ; and that, therefore, it ought 
to be held defective under our article of the code. My view, as 
to this contention, may be stated in a few words. 

If it be true, as I believe, that according to the words of our 
code, the affidavit is sufficient ; and if it be true, as is contended, 
and as I believe, that under the law in force before the code, 
the affidavit would have been insufficient, then, it follows that 
our law on this subject has been changed by the code, and if so, 
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* 

it is plain that we most be guided by what wxw ts, and not by i^p^a 
what formerly was, the law on this subject. '**"**• 

It is further contended that the code of procedure is merely 
declaratory of what was the law at the time it was passed and 
that it cannot be regarded as changing the law, except where an 
intention to make such change is expressly declared. 

I must say then I am not aware that the view of the code, 
so contended for, has the sanction of any judicial decision. I 
propose to dwell upon this point, at greater length, and but a 
few days have elapsed since, with the concurrence of my coUea* 
gues, I declared that the rules respecting the filing of exhibits 
had been changed by articles 99 and 106 of our code of proce- 
dnre, although those articles do not express any intention to 
make such change. 

It has, also, been very strenuously argued that there is 
exactly the same reason for requiring a statement of the grounds 
upon w^hich a debtor is charged with, secreting his property, 
for the purpose of defrauding his creditors, that there is for 
requiring a statement of the reasons upon which it is alleged 
the defendant is about to leave that part of the Dominion which 
was formerly the Province of Canada, with a like intent ; and I 
admit that, in so far as the statement of the reasons of the depo- 
nent are required to enable the debtor to defend himself, there 
is as much reason for the stating of the deponent's reasons in 
the one case as in the other ; but it is not the less true that to 
leave a part of the Dominion is not in itself a wrongful act, 
whereas the secreting of his property by a debtor justifies a 
presumption of fraud, and, obviously there is more reason for 
requiring an assignment of the grounds upon which a fraudu- 
lent intent is ascribed to an act innocent in itself than for 
requiring the reasons upon which a fraudulent intent is ascri- 
bed to an act in itself presumably dishonest. 

I do not fair to bear in mind that the judgment under 
review, is in accordance with the judgment in No 1963, Josqph v. 
Donovan, 25 Jan. 1879, (Jette J.) and 1678 Midlathey v. Phameup, 
31 Jany 79 (Papineau J.) ; but on the other hand it is opx>oscd to 
the judgments in Casavant v. Paienaudej (Taschereau, J.) 8 
Kev. Leg., Bell v. Vig^neauU, (PoLETTE,) 6 Rev. Leg p. 697 and 
Hatte V. Currie, 22 L. C. J., p. 34. 1 find that under the law before 
the code, it was held in Gugj/ v. Weir, No. 953, of 1854, that 
where the affidavit alleged in positive terms that the defendant 
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bad secreted his property it was not necessary to set fertli 

grounds of belief. My note of that case is in these words : ^* affidavit 
'^ for capias alleged that defendant had secreted, and is about to 
*^ secrete his proi>erty with intent to defraud his creditors ; 
" without saying how, when or where the secreting had taken 
" place, or giving any reasons or belief of the deponent, Ditval 
" and Gabon, (Mebbdith. dissentiente) held affidavit sufficient ; 
'' see also 9. L. G. Sep. p. 896. 

Upon the whole, after giving to the matter in controvosy 
due consideration, we are all of opinion, in accordance with the 
three judgments last mentioned, that the affidavit in this cause 
contains all that is required by our present law, the article 798 
of the code of procedure, and that it cannot be held defective for 
the want of an allegation which according to the words of dist 
article is not required. 

Oripeau, for Plaintiff. 

Ltmner j- Lavergne, for Defendant. 

NoTB.-* It w«B uadentood tkat Mr. Justice Casaxjvt had Abo tat p tw u d Jiifi eoy- 
currMce in the above Tiews. 



COUR SUPfiMEUEB, QUfiBKO. 

9 DECEMBRE, 1879. 
No. 1186. 

Coram Cabox, J. 
LALIBERTfi v. CHENARD. 

Jvot :-^ue le portear de deiix billetfi proiuiHtmirefi cootre le m^me ftlmwr |NOt €li 
poanuivre a^parement le recoiivrement |iar denz actions. 

Le d&fendeur a.yait consenti deux billetn promi»&oire8 a 
I'ordre de IialibertS & Picard, le demandeur en 6tait devenu por- 
teur par Tendossement. Le demandeur prit une premiere pour- 
suite et obtint jugement surTun de ces billets. Subs6qtiemmen1, 
il intenta une autre action sur le deuxieme billet. Le df fendeur 
plaida que le demandeur lorsqu'il avait intents la premiere 
action, 6tait porteur des deux billets en question, lesquels 6taient 
tons deux exigibles, et que partant, il aurait fait remise par sa 
premiere action de tout ce que le d^fendeur lui devait, ei il cita 
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la clause 15 C. P. C. Le de ma ndenr rfipliqua que chaque billet ^^^"^ 
constituait une dette distincte, et il cita Pigeau, procedure ciTsile, ^•"•^' 
page 88, vol. 1. 

Jugement en faveur du demaudeur avec dfipens. 

Amffot 4* Casgrainy Procureurs du Demandeur. 

Malouin 4* Malnuin, Procureurs du D6fendeur. 



COUR SUPfiRIEURE QUfiBEC, 

19 AVRIL 1876. 

No. 186. 

Coram M£BBDITH, J. G. 

LAWLOR T. CAUCHON, et al., 

Jowi >^io. Qq* inHtioa en fevendiMtioB mi bin kilcntl« ednM 1# dIuittMr dfun 
in«i«QbU i titre psteire. 

2o. One Mloi-oi peot obteair d'^ive mis hon d« caoM, ei^ faiMnt eonnit- 
trt k nom de oelai' an nom de qai il d^tient, mais qa'il ne peat demander le 
renToi pur et limple de Taction da Demandear. 

So. Qa^il doit fiure oelte dteondatioD in UmUne Utw, par nn plaidojer pr^ii- 
minaire et non par one exception pkrimi^imrteiik droit, 

Les Dfifendeurs, poursuiviB au pUiiaire, demandaient, par 
une exception i>6remptoiTe en droit perp6tuelle, le renvoi de 
Taction du demandeur en all6guant la pr6carit6 de leur titre et 
en dfinon^ant le veritable propri^taire. 

Le demandeur r^pondit en droit que ces moyens ne pou- 
Taient faire Tobjet d'un plaidoyer au fond, que le dfetenteur d'un 
immeuble, m6me k titre pr6caire, pourait 6tre assign^ en reven- 
dication, sauf par lui & invoquer la pr6carit6 de son titre, et que 
le demandeur avait le droit de contester cette pr6carit§ m6me 
sans prejudice au m6rite de son action, ce qui ne pouvait se fiaire 
que sur un x>laidoyeT pr^liminaire. 

Rgponse en droit maintenue et exception dfeboutfee arec 
depens. 

Belleau 8f Darveau, Procureurs du Demandeur. 

JUUifn if Chauveeuj Procureurs du D^fendeur McMeal. 

JIMoi Sf TbwmgntMi, Proeureurs du Bifendeur Cauch<^n. 
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COURT OF REYIEW, QUEBEC. 

DECEMBER, 1S79. 

Coram Meredith, C. J., Stuart, McCord, JJ. 
THEROUX v. PACAUD. 

■ 

BAILIFF— CLAIM AGAINST ATTORNEY. 

Proof that the plaintiff performed serrices as a bailiff in certain ckses, and that the 
defendant acted as attomej for the parties for whom inch servicei were rendered, helt't 
not of itself sufficient to give the bailiff a right of action against the attorney for the 
valae of such services. 

Meredith, C. J.— Action for Bailiff's fees. The plaintiff* alle- 
ges that he did work for the defendant, to the amount of 
«£71.15.2, and gives credit for <£45.1.3, thus claiming a balance 
of X26.13.ll. 

The defendant has pleaded, 1^. a dtfense en fail ; 2^. a special 
agreement that plaintiff* should have no right to look to defen- 
dant, until the defendant himself had received the fees ; 8^. that 
the defendant has fully paid all that the j>la.intiff* is entitled to 
receive. 

The plaintiff*, in answer to a question put to him to prove 
the agreement alleged by the defendant, answered : *' II m'a de- 
'' mand6 de faire les conventions mentionn6es dans la question 
" ci^dessus ; et je lui ai r6pondu que je ne ferais pas cette con* 
" vention ; mais que j*exigerais mon paiement, que quand ks 
" affaires seraieni termitUes^ parjugement, arrangement ou autremetU ; 
" mais je ne I'ai jamais forc6 de me payer avant qu'il ait r^^u 
*' Targent, pour conserver sa pratique. J'ai ete plusieurs fois de- 
" mander de I'argent du d6fendeur, et quand il me disait qu'il 
" n'avait pas re9U Targent, je n'insistait pas." 

The plaintiff* does not admit that he acceded to the defen- 
dant's stipulation, but he does admit that, in practice, that stipu- 
lation was observed, and that it was so observed in order that 
he the plaintiff* might continue to be employed by the defen- 
dant. 

I now pass to the proof adduced by the plaintiff*. His son, 
who is Joint-Prothonotary at Arthabaska, has gone over the re- 
cords of the cases in which the plaintiff* makes charges, and he 
proves that, according to the records in his custody, the plaintiff 
performed the services mentioned in the schedule A, amounting 
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according to the tariflT to JB60.14.il, and this over and above the «*^«« 
services mentioned in two other schedules, with respect to ***^"'*- 
which, however, the proof is not even so strong as it is with res- 
pect to the schedule A. 

The proof thus adduced does not seem to us sufficient. Admit- 
ting for the sake of the present discussion, that an attorney em- 
ploying a Bailiff is personally liable for the fees of the latter, it 
does not therefore follow that a bailiff who has performed ser- 
vices in a case, can hold the attorney of record, merely as such, 
liable for the bailiff's fees, without proof of any kind that the 
bailiff had been employed by the attorney. In practice it fre- 
quently hapi>ens that, although an attorney may be in the habit 
of employing a particular bailiff, papers such as subpcBnas and 
executions are given to the client, who himself employs a bailiff, 
and in such cases the bailiff would have no right of action 
against the attorney. 

In the present case there is nothing to show what portion 
of the plaintiff's services was rendered at the defendant's request, 
and what iK>rtion was rendered without any such request, and 
seeing, in addition to this, that considerable payments were 
made from time to time by the defendant to the plaintiff, and 
that the defendant has sworn in positive terms, that he had paid 
the plaintiff all he owed him we think the judgment dismissing 
the plaintiff's action must be confirmed. 

Judgment confirmed. 
W. H. FeUon, for Plaintiff. 

Pacavd 4* Cannon, for Defendant. 



COUR SUPfiRIEURE, QUEBEC 

13 AOUT 1879. 

No. 132. 

Coram, Cas^ult, J. 

In be PITON el al., faillis. 

JuQt . — lo Que le pyndic ne peat refuner de i^troc^der leiirs bietii* iitix failHii, k ninon 
de C6 qa'i]« n'oDt pa^ encore pay^ les TenieDientfl dun et ^ohus pur leur compofti- 
tion. 

2o. Que oee paiements ne sont pan ezigiblea tant que leu DulUa n'ont pas 
M mis en poMeMion de leur biena, auz termen de lenr aete de oompoaitlon et 
de la loL 
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Jii^tj wton Bequ&te du syndic iK)ur fetre remis en possession des biens 
des faillis, parce que ceux-ci avaient n6glig6 de payer le pre- 
mier versement k compte du montant de leur composition. 

£6pon8e des faillis que le syndic avait encore la possession 

des dits biens, ayant refuse de signer aux faillis un arte de retro- 
cession. 

JUGEMENT. 

Consid£rant que les biens des faillis soni encore en la pos- 
session du syndic ; considerant que la retrocession des dits biens 
aux faillis devrait pr6c6der Texigibilite des termes de paieipent 
8tipul6s» et que tant que le dit\syndic n'a pas r6troc6de les dits 
biens, il ne pent pas etre admis k en reprendre possession faute 
de paiement dea dits termes, la requite du dit syndic est, quant 
k present, rejet6e avec dgpens. • 

Le m6me jour, I'Honorable juge rendit jugement sur la re- 
qufete des faillis demandant un ordre pour que le syndic leur 
signe une retrocession, comme suit : 

JUGEMENT. 

Considerant que Facte de composition et decharge consenti 

aux faillia Ta ete par le nombre voulu de leurs creanciers repre- 

sentant le montant requis des creances, qu'il a ete subsequem- 

ment approuve k une assemblee des creanciers regulierement 

convoquee pour le prendre en consideration, et que depuis, les 
faillis ont offert au syndic la balance de ses frais taxes ; 

Considerant que, de ce moment, les faillis avaient droit a 
une retrocession de leurs biens, et qu'a moins de preuve contraire, 
leur defaut de payer les termes stipules est presume du a Tab- 
sence d'un actif dont les privait la detention de leurs biens par 
le syndic, et que ce dernier ne pent pas, pour la reprise de pos- 
session des dits biens, invoquer un defaut de paiement des termes 
stipules qui parait avoir 6te caus6 par le refus de consent ir la 
dite retrocession. 

II est ordonne au dit syndic, sur paiement de la balance du 
montant taxe de son memoire, balance que les faillis alleguent 
lui avoir dej& offerte, de retroceder leurs biens aux dits faillis et 
d'executer et signer Tacte requis k cette fin, et le dit syndic est 
condamne a payer aux dits faillis les frais de leur presente 
requfete. 

BeUeau 4* ^afford, pour les faillis. 
Amyot if Casgrain, pour le syndic. ' 
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COUB DB CIECUIT, QUfiBEC 

18 JUILLET 1879. 

iTo. 142. 

Coram Stttabt, J. 

DOLBEC et a/., r. PORTELANCE. 

JcaA : — Qne le rote d'on 61ectaar mnniciptlf enr^iitri apria que tei ilectenr a rafoA^ 
de pr6ter le aennent reqaia par I'article 315 da Code Mnnicipal, cat nol et aera 
dfclare tel par la Coar. 

L'intim^ avait 6te 6lu, aux elections municipales de la paroisse 
des Ghrondines, par la yoix pr6i>ond6rante da president de I'^lec* 
tion. Farmi lea 61ecteur8 qui avaient vot^ poor lui s'en trouvaient 
deux qui avaient kik reqois de prdter serment, et avaient refas^ 
de le faire. Le president avait accepts lenrs votes. 

Les reqn6rants prStendaient qne, I'article 815 dn Code Mu- 
nicipal faisant nn devoir an president de refuser le vote de T^lec- 
tenr qni refnsait de prftter serment, ces votes ti'anraient pas du 
*tre enr6gistres et devaient ^tre retranch^s ; ce qni mettait Tin- 
tini6 en minority. 

II anrait kik pronve qne ces denx electenrs 6taient habiles 
a voter, qn'ils avaient vingt et nn ans, avaient pay6 lenrs taxes 
mnnicipales et scolaires, et n'avaient pas encore vot6 k T^lec- 
tion. Ge sont la les affirmations contennes dans la formnle dn 
serment do Tarticle 315. 

L'intim6 pr6tendait : 

Qne cette formality de la prestation dn serment 6tait de sim- 
ple direction iK)nr le president de T^lection, et n'affectait ancn- 
nement le vote de T^lectenr. II serait facile ponr le president 
de r^lection, si cette omission etait fatale, de faire annxder 
r^lection la pins franche, en refusant d'adminislrer le serment 
anx electenrs de qui le serment 6tait demands. 

D'aillenrs le Code Municipal n^admet, en matieres munici* 
pales qne denx especes de nullite : celles qui sont d6cr6t6es par 
la loi, et celles resultant d'omissions on d'informalitfis qni seraient 
cause d'une injustice reelle. 

La loi enjoint an president de Telection de refuser le vote 
de r^lectenr qui ne vent pas prater serment, mais elle ne dit pas 
que le vote, s'il est enregistr6, sera nul. Et dans le cas actnel, il 
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ih)ib«ett«i.gg(; prouvfi qa'aucnne injustice n'est r^sult^e de radmissiofli de» 
ForttUDct. yotes, puisqne les denx 6lecteurs avaient toutes les quidifieatioii8 
qn'on vonlait leur faire affirmer sous serment. 

Le Code Municipal d^crdte ailleurs une amende contre 
I'officier municipal en d^faut, et il n'est pas dons Tesprit de la 
loi que ses erreurs ou ses fautes retombent sur le corps entier 
des contribuables, lors que d'ailleurs r^lection est le r^sultat de 
I'expression libre de Topinion de la majority. 

La Cour maintint les pretentions des Requ6rants et annula 
r^lection de I'intimg. 

Morissette 4* EobUaHUy pour les Requ6rants. 

Belleau 4* Stafford, pour Tlntim^. 



SUPERIOR COURT, QUEBEC. 

JANUARY, 1880. 

Dominion Controverted Elections Act 1874. 
Coram Meredith, C. J. 
LANGLOIS V. VALIN. 

ELECTION PETITION — PARTICULARS — ADMISSIONS OF RESPONDENT. 

Tbe petitioner mnst give sach particulars as to time, p'ace and circnmstanoe, as shall 
afford the respondent fair information in reference thereto ; and no eyidenoe will be 
receiTed at the trial except as to matters within the particalars and tending to support 
the same, without the leave of the ootirt or a judge, and upon such oondifcions a» to 
postponement of the trial, payment of costs, or otherwise, as may be ordered. 

The allegations of the Election Petition may be admitted by the respondent so as to 
oaose him to lose his seat. 

Meredith, C. J. — The order for particulars which I am 
about to make, although it differs, as to two details, is intended 
to be, in principle, the same as my order in Morissette et at v. 
Larue, 2 Q. L. R. 262. 

I think, also, that it agrees substantially with that made in 
Deal V. Smith (1) by a judge, than whom a higher authority can 
not be named, I mean the late Mr. Justice Willes, who it may 
be added had consulted Martin B. and Blackburn, J. ; and the 

(1) Betd V. Smiih, Law Rep. 4 C. P. 146. 
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order, so made by Judge Willks, was afterwards approved of J*"^«>»»« 
in the Exchequer Chamber, the Judges being Ch. J. Bovill and ''''"''' 
Byles, Esatino and Montagus Smith. My order also agrees in 
substance with the order of the Court of Session in Scotland in 
the Greenock EleUion Casey 1868 (1). 

* The first difference as to detail between this order and that 
in Morinette y. Larue is that the paragraph No. 3 of my present 
order modifies to some extent the order made by me respecting 
the charge of treating in Morissette y. Larue. In that case, 1 
ordered that the names of all the persons treated should be 
giyen, and did not order that the place of treating should be 
mentioned ; whereas, in the present case, I order the place of 
treating to be mentioned and do not make it absolutely neces- 
sary to giye the names of all the persons treated. 

I haye made th^ change last mentioned, because the places 
where treating takes place are generally known, whereas, in 
many cases, it would not be possible to giye the names of all 
the persons treated. I feel the less hesitation in making this 
change, because it is in accordance with the order in the Bristol 
Case 1870, 22 L. T. Rep. N. S., 488, and with the order made by 
Judge Eeooh in the Galway County Case, 1872. (2) 

But although I do not make the giying of the names of the 
persons treated, imperatiye, I order it to be done where it is 
possible, and the order further notifies the petitioner that he 
will not be allowed to giye eyidence of the treating of any 
person whose name is not mentioned in the particulars, as that 
of a person treated, until the judge be satisfied that the petitioned 
had it not in his power to giye such name when the particulars 
were furnished. 

That part of the last paragraph of my order which requires 
the petitioner to giye such particulars as to time, place, and 
other circumstances, as shall afford the respondent fair informa* 
tion in reference thereto, is an addition to my order in Morissette 
y. Larue, and is for the most part taken from the order of the 
Scotch Judges in the Greenock Case, L. R. 4 C. P. p. 161, note to 
Seal y. Smith. And I adopt it the more readily as I think it 
perfectly in accordance with the object for which particulars 

are required to be giyen. 

■■ .■■.■II. II 1... .... . . III. i i » 

U) L. B. 4 C. P. p. 150. 

(2) Leigli uid Le Marchant, p. 110. 



20 SUPERIOR COURT, 18t». 

un«toia My order is perhaps not as stringent as to the giving of the 

teji.. ^^ Qf tjjQ offences charged, as the order in Brassard r. Langevin, 
but it is quite as much so, as the orders given by the judges in 
the mother country. Moreover it is to be recollected that when 
proper particulars are not given, a remedy is to be found in an 
adjournment, and in the imposition of costs ; and we knowthat 
in some cases where the particulars were very objectionable^ the 
petitioners although successful were not allowed their costs. (1) 

I make these observations because, in this country as else- 
where, the particulars are often framed without any considera- 
tion as to whether the charges made, are true or false, and 
sometimes as if they were intended to baffle the objects for 
which particulars are required to be given, and in reality to 
give no information at all. 

The order is in the following terms :— 

The court having heard the parties upon the motion of the 
defendant of the twenty-sixth instant, for particulars, the said 
motion is granted and the plaintiff* is in consequence ordered to 
deposit in the office of the prothonotary of this court and to fur- 
nish to the defendant on or before the third day of January next 
the following particulars, that is to say : 

As to paragraph 8 of the said petition, the names, surnames 
and addresses of each of the persons who committed any of the 
illegal acts mentioned in the said paragraph, specifying the par- 
ticular illegal act, or acts, of which each of such persons was 
guilty, and the names, surnames and addresses of each of the 
voters, and of each of the persons on behalf of the voters, at- 
tempted to be influenced by the illegal acts mentioned in the said 
paragraph, and the names, surnames, and addresses of the voters 
and persons on behalf of voters attempted to be influenced by 
the said offices, places and employments respectively. 

As to paragraph 4, the names, surnames and addresses of 
each of the persons who committed the alleged illegal acts men- 
tioned in the said paragraph, and the names, surnames and 
addresses of each of the persons to whom the promises and pay- 
ments mentioned in the said paragraph were made. 

As to paragraph 5, the names, surnames and addresses of 
each of the persons who committed the illegal acts mentioned 
in the said paragraph, and the places where the meat, drink, en- 

(1) 2 aSf. and F., 28, 295, 298, 128, 197. 
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tertainment and provisions mentioned in the said paragraph, ^^<^ 
were famished, and, so far as the petitioner can, the names, ^*^^** 
surnames and addresses of each of the persons who received any 
part of the meat, drink, entertainment and provisions mentioned 
in the said paragraph. 

And the petitioner shall not be allowed to adduce proof of 
the giving of meat, drink, entertainment or provisions to any 
person whose name is not so given, unless it be proved to the 
satisfaction of the court that the petitioner had it not in his 
I>ower to give the name of such person at the time of fur* 
nishing his particulars under this order. 

And as to paragraph 6. Each act which has not already been 
stated as a particular, in relation to the preceding paragraphs 
and which the petitioner intends to prove as tending to esta- 
blish that a general system of bribery and treating was practised 
at the said election, with the names, surnames and addresses of 
the persons who bribed others, and also of the persons, who 
were themselves bribed ; and with the names, surnames and 
addresses of the persons who treated others, and the places where 
the said acts of treating took place, and also as far as possible 
(and subject to the restrictions mentioned as to paragraph five), 
%vith the names, surnames and addresses of the persons who 
were themselves treated. 

And with respect to all the said paragraphs and every act 
and matter therein mentioned or referred to, the i>etitioner must 
give such particulars as to time and place and other circums- 
tances as shall afford the respondent fair information in refe- 
rence thereto. And it is ordered that no evidence shall be received 
at the trial except as to matters within the said particulars, and 
tending to support the same, without the leave of the court or 
of a judge and upon such conditions as to postponement of the 
trial, payment of costs, and otherwise, as may be ordered. 

Particulars ordered. 

The case was subsequently set down for trial. At the opening 
of the trial the respondent, assisted by his counsel, filed a decla- 
ration in these words. 

** Le d^fendeur, P. V. Valin, reconnait que des menus cor- 
" ruptricesy suffisantes i)our annuUer son Election, ont 6t6 com- 
*' mises par ses agents pendant I'^lection en cette cause, mais 
" hoiB sa connaissance et sans sa participation et son consente- 
" ment." 
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^^^^ And thereupon the parties declared their enquete closed, and 

TiitoJ prayed " que jngement soit rendu en cons6quence." 

Mebedith, C. J. — I am not aware that a declaration such as 
the above, has been made in any English case, since the trial of 
election cases has been transferred to the courts, (1) but I find 
that in several Ontario cases in which a declaration such as the 
above was made even at the beginning of the trial further evi- 
dence was adduced, (2) and, if the petitioner had thought proper 
to adduce further evidence in this case, I would certainly have 
allowed him to do so. But the question still, remains, is not the 
petitioner entitled to a judgment upon the record as it stands. 

The general rule is that " the party's own admission when- 
. '' ever made can be given against him." (8) 

That an admission, of the essential facts, can be made by a 
respondent, at the trial has not, I believe, ever been questioned ; 
indeed we see that such admissions were made, and received^ 
in each of the Ontario cases above referred to ; and if, as I think, 
the admissions so made, are full proof against the party making 
them, then the petitioner must be entitled to a judgment in 
his favor in accordance with the admissions of the respondent. 
We know that in a great number of cases where the petitioner 
has failed to adduce evidence, on the day fixed for trial, the 
court has, at once, and without any further proceeding, or 
formality dismissed the petition. (4) And if a respondent, against 
whom no proof is adduced, is entitled to a judgment dismissing 
the petition, it appears to me that a petitioner, who has proved 
his allegations, is entitled to a judgment maintaining his 
I)etition. 



(1) As to the practice before election oominittee8,|^8ee Warren, election committee 
p' 645. 

(2) Addinffton, Sept. 1874. West Northamberland, 6 Oct 1874. Halten, Dec. 1874. 
The jadgments in above three caacK, will be founded in the votes and proceedings of the 
House of Commons, 4 Feb. 1875. 

(3) Warren, 664. 

(4) Electoral District of Montreal East, January 1876, Mondelet, Tobra>-ce, 
Johnson, JJ. v 

Terrebonne, October 1876, Mondelet, McKay, PJo^ineau, JJ. 
Chamblj, March 1876, Mondelet, Bebthelot, Johnson, JJ. 
County of Quebec, April 1876, Stuart, Casault, Dorion, JJ. 
Three Biyers, February 1876, Meredith, Casault, Dorion, JJ, 
The above five judgments will be found in the Votes and Proceedings of the L^»- 
lative Assembly, Quebec, 13th November 1876. 
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The object of the law in allowing a substitution of peti- >*»«>•*• 
tioners. in certain cases, is sufficiently plain. The law also ^^"*' 
allows the substitution of a new respondent, in four cases, ^2) 
but the present is not one of those four cases. And I do not see 
that the admitting of a new respondent could be of much, if 
of any, advantage in this case, for all that a new respondent, 
under the statute, could do, would be '' to oppose such petition, 
*' or so much thereof as may remain undisposed of." . Now if, in 
the present case, a new respondent were allowed to appear, he, 
certainly, could not preserve the seat to the present respondent 
in spite of his own admission, that he has no right to it. As to 
the remainder of the petition, the new respondent could not 
oppose it ; because it is in effect, abandoned ; and it is needless 
to say he could not support the petition, because he is let into 
the case, solely for the purpose of opposing the petition. 

It is quite possible that some precautions ought to be 
adopted to prevent election petitions from being suddenly deter- 
mined by reason of the failure of the petitioner to produce evi- 
dence, or, by means of admissions on the part of the respondent ; 
but, if rules as to this matter are required, it is very much bet- 
ter that they should be framed by the Legislature, than that 
each of the nuinerous judges, having jurisdiction in this matter, 
should attempt to do so acting alone. 

Since the above observations were written I have ascer- 
tained, and it is satisfactory to me to know, that the judgment 
which I am about to render in this cause, is in accordance with 
ajudgment recently rendered by Mr. Justice Plamondon in a 
case at Arthabaska. 

My attention has also been recently called, by the learned 
counsel of the i)etitioner, to the judgment of Mr. Justice G-wtnns, 
on the North Simcoe election petition, as fully reported in the 
Globe of the 11th November 1874. The respondent in that 
case, at the commencement of the trial, admitted " that the elec- 
'' tion must be avoided on the ground of bribery by his agents 
" without the knowledge of respondent." Upon an application 
of the i>etitioner the respondent was examined at considerable 
leng^ ; but, as I read the evidence, proved nothing whatever 
against himself ; and no further evidence was adduced. It there- 
fore seems to me that the judgment in that case annulling the 

mmmmmmmm^^^^m-^mmm^mm i ■■... «i ■ ■ i p ■ » i ■ ■■ ■ n ■ i ■ ■ i ■ .^ n ■ i i ■ ■ i ■ ■ ■■■ i 

(9) 8«Cioo 37. 
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Unifiioia election, must, like the judgment in the present case, be regarded 
Ysiin: ^ founded exclusively on the admissions of the respondent. 

This being, so far as I know, the first instance in which an 
election case in this district has been submitted on admissions, 
I have deemed it right to confer with my colleagues here, in 
relation to it, and I am glad to be able to say that they agree 
with me in thinking that the allegations of an election petition, 
may be admitted by a respondent, so as to cause him to lose 
his seat. 

The judgment in consequence will be that the election 
complained of was and is void ; and that the costs must be paid 
by the respondent. 

Election annulled. 
/. LanglaiSf Q. C, for Petitioner. 
H. C. Pdletier^ Q. C, for Respondent. 



OOUR DE CIRCUIT, QUfiBEC. 

26 FEVBIEB 1880. 

No. 1*722. 

Coram Casault, J. 

COM. D'fiCOLE DE TEWKESBURY v. CORRIGAN. 

ECOLES — COMMISSAIRES D'ECOLES — CONTRIBUABLES. 

JugA :— Que lee commimaires d'^ooles, dans one manioipftlitA soolure oil la migorit^ 
des oontriboables eet cathollque, n'ont pas la droit d'j maintanir das ^oolas qui 
n'ont aucan caractdre religieux, ni de forcer les catholiques 4 oontribaer aa 
raaintien de ces ^ooles. 

Per curiam, — Les demandeurs poursnivent le d6fendetir, qu'ils 
disent oblig6 de contribuer an soutien de la seule 6cole ezistante 
dans la municipalit6, comme propri6taire d'tin immeuble situS 
dans ses limites et tax6 r^gnlierement, pour I'ann^e commencant 
le ler juillet 1878, k $1.25 qn'il refuse de payer. 

Le d^fendeur, pour defense, dit que T^cole est i]l6gale et 
contraire a la loi, qu'il appartient k la religion catholiqne ro- 
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maine qui est celle de la majority des habitants de la muuicipa- ^"^"J^^* 
lit6, que les principes, suivant lesquels cette 6cole est conduite, oS^yo 
sont contraires k ceux de la religion catholiqae, que les deman- 
denrs refusent au cur6 catholique romain de la paroisse, ou elle 
est 8itu6e, de la visiter et de choisir pour son usage les livres qui 
ont rapport a la religion et k la morale, et qu'elle n'a jamais 6t6 
r^gulierement inspectfie. 

Les demandeurs r6pondent sp6cialement que Tgcole est 
tenue par une dame catholique qui est dans les meilleurs termes 
avec son cur6, et que, dans Tenseignement qu'elle donne, elle se 
conforme en tous points k la loi et aux principes de sa religion, 
que les enfants catholiques fr6quentent F^cole, et que sa I6galit6 
a 6t6 adfldise par le gouvemement, qui a toujours pay 6 k la dite 
6cole sa part afierente du fonds des 6coles communes. 

La preuve ^tablit que le role de cotisation est rC'gulier, que 

la majorit6 des habitants appartient a la religion catholique, que 

rScole est tenue dans une maison qui a 6t6 donn6e a la condition 

qu*on n'y enseign&t ou n'y fit rien qui put empdcher I'fecole d'fitre 

commune aux catholiques et aux protestants, que, pour cette 

raison, les demandeurs defendent a la dame catholique <|ui la 
tient d'y donner aucune instruction religieuse ou d'y faire le 

signe de la croix ou d'y permettre aucune priere ou aucune pra- 
tique religieuse qui ne soient communes k toutes les sectes 
ohr^tiennes, et qu'en consequence on ne laisse pas au cur6 ca- 
tholiqne le choix, pour Tusage de T^cole, des livres qui ont rap* 
port a la religion et a la morale, mais qu*on ne lui refuse pas de 
la visiter, et qu'il s'en abstient parcequ'elle n'est pas une £cole 
catholique ; que la plupart des enfants catholiques fr6quentent 
r^cole, que Tinspecteur catholique n'a pas voulu la visiter, mais 
qu'elle I'a 6t& par Tinspecteur protestant, et qu'elle Test r£gulie- 
rement par le ministre protestant ; et que, apres un premier 
refus, le surintendant de r6ducation a pay6 aux demandeurs 
leur part aff6rente du fonds des 6coles communes. Le cur6 ca- 
tholique, examin6 comme temoin, a prouv6 que Tabsence de 
toute instruction religieuse dans Tecole ^tait contraire aux prin- 
cipes de la religion catholique, et que leur religion ne i)ermettait 

pas aux catholiques d'y envoyer leurs enfants. 

La question que pr6sente cette cause est le droit des com- 

missaires d'6cole, dans une municipality scolaire ou la majority 

des contribuables est catholique, d'y maintenir des ^coles qui 

n'ont aucun caractere religieux et de forcer les catholiques a 

contribuer k leur maintien. 
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^•"xtwiSi* ^^ ^^^^ relatives a rinstruction publique ont, depuis long* 
(i?%i. t^nips dans cette province, reconnu aux 6coles primaires nn ca- 
ractere religieux. Des 1846, on les a s6par6es en deux grandes 
categories, les icoles catholiques et les 6coles protestantes, et 
Ton a donn6, par Tacte 9 Y. ch. 27, le droit k la minorit6 catho* 
iique on protestante d'avoir, sous le controle de syndics de son 
choix, ses 6coles s^parees et distinctes de celle de la majority. 

En 1848, Tacte 12 V. ch. 50, faisait de ces syndics une corpora- 
tion s6par^ k laquelle il attribuait, pour les 6coles de la mino- 
rity, les mfimes pouvoirs dont jouissaient les commissaires d'^ 
cole, et permettait T^tablissement, dans une m6me circonscrip- 
tion territoriale, de deux corporations scolaires, une catholique 
et une protestante. 

L'acte de TAm^rique Britannique du Nord 1867, section 98, 
No. 1 et 2, a, en 1867, non-seulement donn6 la sanction et Tappro- 
bation impfiriales a cette division des ^coles en protestantes et ca- 
tholiques, mais a mfime voulu que la separation des unes et des 
autres fut plus distincte et plus prononc6e encore. 

Slnspirant de Tesprit qui avait dicte cette legislation, la 
legislature de cette province a fait cette division plus formelle 
par Tacte 32 Vict., chap. 16, en divisant en deux comites, un 
catholique et un protestant, le conseil de Tinstruction publique 
qui, jusque 14, avait exerce son controle sur toutes les ecoles sans 
distinction de croyance ; et a fait plus, prononce encore le carac- 
tere religieux de chacun, en decretant que les mexnbres de Tun 
seraient tons catholiques romains, et ceux de I'autre tous protes- 
tants, et que ce qui concemerait les ecoles catholiques serait du 
ressort exclusif du comite catholique, comme la consideration de 
ce qui interesserait les protestants appartiendrait aussi exclusi- 
vement au comite protestant. Cette loi permettait mfime au lieu- 
tenant-gouverneur, sur la demande de dix mombres catholiques 
et de cinq membres protestants du conseil de Tinstruction pu- 
blique, de faire deux conseils distincts des deux comites (section 
5 et 6.) Le m^me statut, pour preserver et assurer les deux divi- 
sions de croyances religieuses dans les ecoles, a mSme autorise 
non-seulement le morcellement des municipalites scolaires en 
autorisant Tunion des dissidents de deux municipalites adja- 
centes (section 14), mais mfime d'en detacher les membres, en per- 
mettant 4 un dissident dans une mUnicipalite de payer ses con- 
tributions d'ecoles aux commissaires ou syndics d*une autre 
municipalite scolaire (section 15). 
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On ae poavait guere faire plus pour donner le caractere^^^l^'^k!^* 
religienx aux ficoles de chaque denomination, et pour y assurer ^^^ 
une instruction oonforme aux croyances des contribuables. On a 
n^anmoins, i>our les catholiques romains, fait dans ce sens un 
pas plus ayanc£ encore, en faisant tons les 6v6ques et administra- 
teurs des diocdses catholiques, dans la province, membres de 
droit du conseil et du comit6 catholique, en autorisant chacun 
d'eux k s'y faire repr^senter par un d6l6gu6 qui jouirait de tons 
ses droits quand il ne pourrait pas assister lui-m6me aux stances, 
et en limitant le nombre des membres laiques k celui que four- 
niraient ainsi tons les diocdses, (89 Yict., ch. 15, sec. 11). Et c'est 
a ce comit6 que la section 16 de ce dernier acte donne, dans les 
attributions du conseil de Tinstruction publique, juridiction 
exclusive pour tout ce qui conceme sp^cialement les 6coles et 
rinstruction publique en g^n^rale des catholiques romains. 

II suffira de rei^rer i une partie des i>ouvoirs que pent exer- 
cer, pour les 6coles catholiques, le comit6 ainsi compost, et ou les 
autoritis eccl6siastiques dans la province auront n^cessairement 
toujouTs la force num6rique et Tautorit^ effective, pour compren- 
dre le caractere essentiellement religieux que la loi entend don- 
ner aux 6coles catholiques. 

On trouve dans la section 21 des Statute Refondus du Bas- 
Canada, chap. 15, qu'il est du devoir du conseil de Tinstruction 
publique entre autres choses : 

" S*'. De faire, de temps a autre, avec rapprobation du gou- 
" vemeur en conseil, tels reglements que le conseil jugera a 
propos pour Torganisation, la gouverne et la discipline des 
6coles communes, et la clnssification des ^coles et des institu- 
teurs ; 

*' 4®. De choisir ou faire publier, avec telle approbation que 
" susdit, les livres, cartes et globes, dont on se servira a Texclu- 
'' sion de tons autres dans les academies, les 6coles modeles et 
" el^mentaires sous le contrdle des commissaires ou syndics 
" d'6cole, ayant 6gard dans tel choix aux 6coles dans lesquelles 
" I'enseignement est donn6 en fran9ai8, et a celles dans lesquelles 
*' Tenseignement est donn£ en anglais ; mais ce pouvoir ne 
** s'^tendra pas au choix des livres se rattachant a la religion ou 
" aux moeurs, lequel choix sera fait tel que voulu par le second 
" parag^aphe de la 65dme section de cet acte concemant les ecoles 
" communes : " 
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^dUrtwiSi* Comme on le voit, le conseil a la hante main sur Tenseigne- 
Ci^^lL ^ent primaire. II fait, avec I'approbation du Lt. G-ouvemeur 
en conseil, les r^glements pour la gouveme et la discipline des 
6coles communes. Ce pouvoir ne comprend pas seulement ce 
qn'on doit y enseigner, mais mfime celai de dMerminer le temps 
que Ton doit employer k Tenseignement de chaque sujet. II 
fait aussi le choix des livres que Ton doit y employer ; mais on 
n'a pas mdme voulu, pour la religion et la morale, permettre ce 
choix de liyres 4 un corps qui comptait des membres luques ; on 
Ta reserve tout entier a I'autorit^ eccl^siastique. Ni le Lt. Gk>u* 
vemeur, ni son conseil, ni les membres Isuiques du conseil et du 
comit6 n'ont 1& voix consultative ; le cboix de ces livres est 
entierement laiss6, pour Tusage des 6coles des enfants de sa 
croyance religieuse, au cure, pr6tre ou ministre desservant (S. R. 
B. 0. ch. 15 s. 66 No. 2). 

Ce qui pr6cede d^montre que, dans les municipalites catho- 
liques, les 6coles doivent 6tre catholiques, c'est-&-dire enseigner 
la religion et la morale sans lesquelles, comme on Ta prouv6 
dans cette cause, elle ne le sont pas ; que, si elles ne le sont pas, 
elles ne sont pas les 6coles que veut la loi et que celle*ci a entendu 
donner aux catholiques a qui leur religion, comme Ta dit sous 
serment le R6v. M. Gasgrain, ne permet pas d'en frequenter 
d'autres ; que les commissaires d'6cole, qui ne sont que les ser- 
Aiteurs de la loi, ne peuvent pas donner aux ^coles un autre 
caractere, et que, s'ils le font dans une municipality scolaire ou 
la majority est catholique, ils font un acte illegal, et perdent par 
la m6me le droit d'exiger des contribuables les taxes qu'ils ne 
doivent que pour des 6coles appartenant a leur croyance. 

La preuve 6tablit que la seule 6cole maintenue par les deman- 
deurs n'est pas une 6cole catholique ; qu'elle n'est pas visitee, pour 
cette raison, par le cur6 catholique de I'endroit, qu'elle ne Ta pas 
6t6 par I'inspecteur des ^coles catholiques, mais qu'elle Ta ^te 
par I'inspecteur protestant et par le ministre protestant ; qu'on 
y prohibe toutes les pratiques de la religion catholique et qu'on 
n'y en permet aucune qui n'appartiennent pas a la religion pro* 
testante de la minority. La religion de la personne qui y ensei- 
gne n'en pent pas changer le caractere : I'Scole est protestante. 
Le paiement k la municipalit6 scolaire de I'octroi du gouverne- 
ment ne fait pas plus. 

La section 65 du ch. 15 des S. R. B. C, qui confere aux com- 
missaires la plus grande autorit^ qu'ils puissent exercer quant 
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an cours d'6tade a suivre dans les 6coIes sous leur coutrole, ne^^^J]^ 
leur donne aucon controle but rinstmction religieuse et morale. ^(^ 
La sous-section 2 de cette section 65, en disant qu'un de leurs 
devoirs est de r^gler le cours d'Stude, limitc I'exercice de ce pou- 
voir k Tobjet qu'il indique, c'est-a-dire A Temploi exclusif do 
livres approuves par le conseil de Tinstruction publique. Voici 
les termes m6mes de cette sous-section 2 : '* de regler le cours 
" d'^tude a suivre dans cheque 6cole, }>our voir a ce que dans 
" les 6cole8 sous leur juridiction on ne se serve que de livres 
'' approuv6s et recommand^s par le conseil de Tinstruction pu- 
'' blique ; mais/' dit la m6me sous-section quelques lignes plus 
bas, " le cur6, le pr6tre ou ministre desservant aura le droit ex- 
'* clusif de faire le cboix des livres qui out rapport 4 la religion 
et k la morale i>our I'usage des enfants de sa croyance reli- 
gieuse." Cette sous-section de la loi ne fait, comme on le voit 
par les termes *qui y sont employes, que donner aux commissaj- 
res le droit ou mieux leur imposer Tobligation, pour Tinstruc- 
tion profane, de choisir parmi les livres approuves par le conseil 
de I'instruction publique. C'est pour voir a ce qu'on ne se serve 
que de ces livres, et pour cela seul, qu'ils peuvent r6gler le cours 
d'itude. La loi, en mentionnant Tobjet pour lequel elle leur 
impose le devoir de regler le cours d'6tude, et qui est d'empdcher 
I'emploi d'autres livres que ceux approuves par le conseil de 
rinstruction publique, limite par la m6me le x>ouvoir qu'elle 
leur donne a la realisation de cet objet particulier, ou en d'autres 
termes k ce qui est n^cessaire pour empficher Temploi d'autres 
livres que ceux approuves par Tautorit^ superieure qu'elle nom- 
me, savoir le conseil de Tinstruction publique. Mais le choix 
des livres concernant la religion et la morde n'est pas mfime 
laisse a ce conseil ; c'est le cur6, le prdtre ou le ministre desser- 
vant qui le fait pour les enfants de sa croyance. Ainsi le devoir 
que les commissaires trouvent dans cette sous-section, et le pou- 
voir qu'elle leur donne par la m6me, ne va pas jnsqu'a rinstruc- 
tion religieuse. 

Four elle la m6me sous-section de la loi laisse le choix des 
livres, et comme consequence, Tinstruction qui doit 6tre donn6e, 
au cure, au pr^tre ou ministre desservant. Loin de permettre aux 
commissaires d'exclure des ecoles sous leur controle la morale et la 
religion, elle leur dit que quanta ces deux sujets ce n'est pas eux 
mais bien le cure, le prfitre ou le ministre suivant la croyance 
religieuse des enfants, qui reglera le cours d'6tude par le choix 



80 cx:)UR DE CIRCUIT, im. 



Cooi 
d«T*ivk 



p^^ des livres que Ton emploiera. Si les commissaires ponraient per* 
cJJSJi. xnettre ou prohiber k leur gr6 rinstruction morale et religieuse 
dans r^cole, on n'aurait pas laiss^ a d'antres qu'4 euz le choix 
des livres pour cette instruction ; car ils n*auraient qu'A d6fen- 
dre I'enseignement de ces deux sujets jyouT emp6cher un choix 
de lirres religieux ou moraux qu'ils n'approuveraient pas. De 
plus la loi en disant, dans la mdme disposition, que les commis- 
saires choisiront les livres profanes parmi ceux appix>uy6s par 
le conseil de Tinstruction publique, le prfetre, les livres religieux, 
ordonne aussi p^remptoirement Tenseignement de la religion 
que celui des lettres. La loi ne s'occupe pas seulement du cas 
possible ou les commissaires permettraient d'enseigner la religion 
et la morale ; elle presume que cet enseig^ement se donne. Et 
la legislature ne pouvait pas pr6sumer autre chose quand, d'apres 
la preuve faite devant moi et que Ton n'a pas essays de contre- 
dire, les regies de la religion catholique exigent Tenseignement 
religieux dans les 6coles. Si on eut voulu I6gislater x>our un cas 
seulement possible, la loi eut dit, si les commissaires permettent 
que la religion et la morale y soient enseign6es, les livres sur ces 
sujets seront choisis par le cur6 ou le ministre desservant ; et elle 
n'eut pas, dans la m6me sous-section, donn6 aux commissaires 
le choix parmi les livres approuv§s par le conseil et au prdtre ou 
ministre ind6pendamment d'eux, celui des livres concemant la 
religion et la morale, La loi, encore une fois, veut qu'il y ait des 
icoles catholiques pour ceux qui appartienuent k cette religion, 
protestantes pour ceux qui n'y appartienuent pas. Une ^cole, ou 
on n'enseigne pas la religion catholique et la morale, n'est pas 
une 6cole catholique, puisque cette religion, comme Ta £tabli la 
preuve, exige cet enseignement dans les 6coles. 

Si les catholiques ne formaient pas la majorite, ils pourraient 
se soustraire au paiementde la contribution aux 6coles communes 
en formant une municipality catholique dissidente, ou mdme en 
demandant d'etre attaches individuellement a une municipality 
de leur croyance en dehors du territoire ou ils resident. Ils ont 
ainsi le moyen de se proteger ; slls ne le prennent pas, ils n'ont 
qu'eux m6mes k bl&mcr. Mais, si on admet que, dans les municipa- 
lit6s scolaires ou la majority est catholique, les commissaires peu- 
vent n'autoriser et ne maintenir que des 6coles qui ne sont pas ca- 
tholiques, voire m6me qui sont protestantes, les catholiques n'ont 
pas les m6mes moyens de protection. II leur faut alors contri- 
buer, sans remede aucun, au maintien d'^coles ou leur foi leur 
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defend d'envoyer leurs Brifants. Leur position dans ce cas serait ^^rewki* 
pire que s'ils 6taient en minorit6, et la loi. serait assurfement en cSS^. 
d6fant. Mais elle ne Test pas : elle 6tablit elle-m^me le caractere 
religieux des ficoles, elle ne laisse pas ce soin an caprice des com- 
missaires ; elle ne confie pas k lenr indifference on & lenr zele reli- 
gieux le soin de donner anx catholiques les 6coles que seules 
leurs enfants peuvent frequenter. 

L'action dans cette cause, et dans celles par les mfimes com- 
missaires centre trois autres proprietaires catholiques dans la 
mdme municipality scolaires, est renvoy£e avec d6pens. 

Action renvoyfe. 
Sewelly Gibsone 8f Aylwin^ pour les Demandeurs. 
Amyat 8f Casgrain, pour le D6fendeur. 
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DECEMBER, 1879. 

Coram Mehedtth, C. J., Stuart, Caron, JJ. 
STADACONA INSURANCE CO. v. TRUDEL. 

JOINT STOCK CO. — CALLS— EVIDENCE— PLEADING— C. C. P. 114, 

In an action by a joint stock company for calls on flhares, hddf 1\ That the certifi- 
cate which the law makes prima facie evidence is not rendered ineffectual by the mere 
denial of the defendant, bot continues to be operative until some evidence be adduced 
tending to disprove the facts of which the certificate is offered as evidence. 2^. That the 
iailnre by plaintiffs to answer a plea denying that the proper formalities have been 
observed in respect of such call^ cannot be regarde<i as an admission of the allegationfl 
of the plea, under C. C. P. 114. 

Mebedith, C. J. — ^The defendant is sued for seven calls, on 
five shares, alleged to be held by him, in the stock of the com- 
pany plaintiff. The declaration is in the nsnal statutory form, 
and alleges among other things : ^' Que sept versements ont He 
appel6s suivant les formalit6s voulues par la loi. 

The defendant has pleaded : " Qu'il n'y a jamais eu d'avis 
public de publier en aucun temps, dans deux joumauz de la 
'* cit6 de Quebec, etc., et dans la G-azette du Canada, au d^sir de 
'' la section 8, du chapitre 94, de la 87 Yic, demandant le paie- 
" ment des versements r^clam^s en cette cause," and to the plea 
so filed, no answer was put in. 

By the 5 th section of the statute it is declared : '^ That a 
** certificate under the seal of the company, and purporting to be 
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signed by one of their oiilcers, to the efTect that the defendant is 
'Sm. " a shareholder that such call or calls has or have been made ; 
" and that so much is due by him ; shall be received, in all 
" courts of law, as prima fade evidence to that effect." 

The plaintiff made no further proof, and after the enquete 
had been closed, the defendant contended that, although the cer- 
tificate so produced was prima Jade evidence, it could not have 
any effect in a contested case, in which the facts intended 
to be proved by the certificate were expressly denied. And the 
defendant further contended under art. 144, Code of Procedure, 
that as the plaintiff had not answered his plea, the allegations 
above cited, as beinir contained in it, ought to be held to be 
admitted. 

The judgment under review seems to sanction both of the 
contentions of the defendant, already mentioned. 

The first considfrant, as to the merits, is : " Que le demandeur 
" n*a pas prouv6 les allegations de sa declaration ; tandis que le 
*' defendeur a prouve les faits essentiels allegues dans ses defen- 
" ses." And the judgment continues : " ConsidSrant en outre que 
'' le defendeur ayant allegue des faits speciaux, dans ses dites 
*' defenses, et notamment qu'aucun avis public n'avait ete pu- 
" blie en aucun temps dans deux joumaux, etc., demandant le 
'* paiement des versements reclames en cette cause, la deman* 
" deresse qui ne les a pas nies, n*ayant ni repondu, ni replique 
*' aux defenses, est censee les avoir admis. En consequence a 
'' deboute et deboute, etc. 

I cannot say I regard the contentions of the defendant in 
the same light as they have been viewed bj' the learned judge in 
the court below. 

The certificate, which the law makes prima facie evidence, is 
not rendered ineffectual, by the mere denial of the defendant. 
On the contrary, I think it continues to be oi>erative, until some 
evidence be adduced, tending to disprove the facts, of which the 
certificate is offered as evidence. (1) 

As to the second point, I do not think the allegations of the 
defendant's plea, specially referred to in the judgment, can 
be regarded as the statement of a fact. On the contrary, as I 
view them they are merely the explanation, or amplification of 
a denial. 



(1) Starkie on Et. 1 vo]. p. 479 English puiring, Edition of \9M. Bnrrel'B Law Dirt. 
" Prima fede Eyidence." 
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The plaintiff in his fachun says, and we think with reason : |i^^ 
" Le tribunal inf)§rienr en renvoyant notre action ne dit pas qne ^^.i. 
" nous arons admis nn fait en nSgligeant de nier ce fait, mais 
" en n^gligeant de nier la negation de ce fait.'' 

The other allegations of the defendants exceptions are not 
specially noticed in the judgment, and do not seem to ns of 
importance. 

Being then, as we are, of opinion that the plaintiffs are still 
entitled to the benefit of their prima facie evidence, and that their 
failure to answer the defendant's plea cannot be regarded as an 
admission of the allegations therein contained, we cannot avoid 
the conclusion that the plaintiffs were entitled to a judgment in 
their favor, and that the judgment under review dismissing 
their action must be reversed. 

Judgment reversed 

Pdletier, Btdard, Rouleau Sf Lemaine, for Plaintiff. 

J. M. DisHetSf for Defendant. 
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20 JANVIER 1880. 

No. 132. 

Coram Gabon, J. 

Ik re N. PITON et al., faillis, 

ET 

OWEN MURPHY, syndic, Kequferant 

Jcot ^— 1^* Qne le tjndic n'aan pas le droit de reprendre posBeBsion dee biens da fulli H 

niBon de nmi*ptiemeiit dee TenonentB dtm ear Facte de oompoeition, ifknoins 

qae la d^charge conteone an dit acte ne soit conditionnelle. 

8^. Qo'en I'abeeDoe d'nne itipnlation expresBe, la d^chaige contenne en un 

acte de oompoeition est abeolae et a aon effet, nonobetant le d6faut da failli de 

payer le montant de la eomporitiom 

8^. Qne, dana I'espdce, lea teimea de Facte de composition et d^harge ne 

comporteot paa la condition qne la oompoeition sera pay^. 

Les faillis avaient obtenu de leurs cr^anciers un acte de 
composition et d^charge, dont le montant 6tait payable en trois 
3 
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pit^UIiti. Versements. Le deuzieme versement n'ayant pas 6t6 paye, le 
syndic demanda, par nne requite en chambre, A 6tr6 remis en 
possession des biens des faillis, et qne les faillis fassent d6clar66 
d6chas de leur composition. L'acte de composition et d6charge 
se lit comme suit : ' Les pr6sentes attestent que les dits Pit on 
'' & Cie. s'engagent a payer k chacun de leurs cr6anciers une 
composition de vingt-cinq centins dans la piastre, payable en 
trois yersements, a six, neuf et douze mois, mot/ennatU quoi leurs 
" cr6anciers consentent k les d6charger et acquitter du montant 
" entier de leurs reclamations." 

Les faillis pr6tendaient que la d6charge qui leur etait accor- 
dee par les termes de cet acte, 6tait absolue, que Pexp^ession 
moyennant quoi 6tait un terme usuel de transition, fr6quemment 
employe dans les actes notaries, pour rattacher les obligations 
respectives des parties qui le signent, et ne comportait pas une 
condition ; qu'en Tabsence de cette condition du paiement de la 
composition pour donner effet k lad6charge, celle-ci 6tait absolue, 
et que le syndic ne pouvait dtre remis en possession des biens 
des faillis en vertu des premieres procedures en liquidation 
centre eux. 

Requite du syndic rejetfie avec d^pens. 
Amyot 4* Casgraifij pour le syndic. 
Bdleau Sf Stafford^ pour les faillis. 
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1879. 

No. 5041. 

Coram Stuart, J. 

GARNEAU V. COURCHfeNE. 

HUISSIEB— TEMOIN. 

Znok : — Qae rhaiBeier exploitant peat dtre examine oomme t6inoiD, poarra qae ce ne 
soil pas pour prouTer dee converaadons tenuee on admieeions faites Ion du ser- 
vice. 

PelletieTy Bidard, Rouleau Sf Lemoine^ pour le Demandeur. 
Langevin, F. X, pour le D6fendeur 
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COURT OF REVIEW, QUEBEC. 

JULY, 1879. 

Coram Meeedith, C. J., Stuart, Casault, JJ. 
In ke LEMAY et al., Insolvents. 

Held : — ^That pledge must be completed by delivery, and cao only be continued by 
actual poBBesnon. 

The judgment of the Superior Court, rendered by Judge 
Cabon, was in the following terms : 

'' La Cour, ayant examin6 la procedure et la preuve de recordt 
'* et entendu les parties sur le m^rite de la contestation faite par 
" Louis Falardeau, de la paroisse de St. Sauveur, 6cuier, notaire, 
" a la reclamation de Simon Polycarpe Parent ; 

*^ Gonsid6rant qu'il est en preuve que les faillis, lors du 
'* transport dont le contestant Louis Falardeau demaude la nulli* 
" t6, avaient en leur possession cinq cent mille briques, et qu'ils 
" n*en out vendu que trois cent mille k S. P. Parent, le R6cla- 
'' clamant, qui a fait 8ubs§quemment cuire la dite brique a ses 
" d^pens ; 

" Gonsid6rant que le dit S. P. Parent, apres le transport de 
" la dite brique, a fait de nouvelles avances aux dits faillis pour 
*^ deux cent piastres, quoique sa pr^midre cr6ance n'avait pas 
*' alors §t6 entidrement pay6e par la valeur des dites trois cent 
'* mille briques ; 

^^ Gonsid§rant que les deux cent mille briques gard6es par 
'* les faillis §taient suffisantes pour payer la plus grande partie 
^' de ce qu'ils devaient, tant au dit Louis Falardeau qu'& leurs 
'* autres cr^anciers ; 

" ConsidSrant que la contestation du dit Louis Falardeau 
" n'est pas fond6e, et que les allegations essentielles n'en ont pas 
" 6t6 prouy6es ; 

" La dite contestation est renvoyfie avec dei)ens." 

In review, Chouinard was heard on behalf of the contesting 
party, and Miller on the part of the claimant. 

Mebsdith, C. J. — The object of the contestation upon which 
we have now to decide, is to set aside a deed, by which the 
Bankrupts, on the 7th September 1877, that being thirty-one days 
before their assignment, transferred to the claimant Parent, 800,- 
000 red bricks, being somewhat more than the half of their 
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uniy et ai. ^state. It is beyond doubt that the transfer so made gave Parent 
an undue preference. It does not however follow that Parent 
was in bad faith, and I am not prepared to say that he was 
guilty of fraud of any kind. But, be that as it may, we think 
that the transfer must be held inoperative. 

The deed impugned is not, and does not purport to be, a 
sale. By it, Edmond Lemay, for the firm now insolvent, '' a c£d6 
" et transportfe a M. Paul Parent, 800,000 de briques rouges pour 
" sHiret^ collat^ale d*un certain billet promissoire datS du 27 aout 
'' courant, fait payable apres quatre mois de la susdite date, pour 
$697.54," made by the Insolvents in favor of the said Parent- 

The agreement thus made se^ms to me, in reality, a contract 
of pledge, and in order to secure the rights of the pledgee, it 
contained a covenant in these words : 

" II est entendu entre les parties que le sieur Napoleon 
'' Parent, (son and agent of the pledgee) est choisi par les pr^ 
'* sentes pour 6tre le gardien I6gal des 800,000 briques transport 
'^ t6es ci-dessus, et actuellement plac6es dans une b&tisse ou shed 

* au village de St. Angele. Le dit sieur Napol6on Parent s'en- 
' gage par ces present es, k ne d6livrer la susdite quantity de 

* brique que sur un ordre par 6crit de sieur Paul Parent, le ces- 
sionnaire." 

It is admitted that the bricks in question and the shed 
mentioned in the deed, were in the insolvents brick-y^od at the 
date of the said transfer, that the bricks remained there, from the 
date of the transfer, until the insolvents made their assignment, 
and for some time afterwards, and that, after the appointment of 
the official assignee, the bricks so transferred were baked in the 
brick-yard of the insolvents with a further quantity of brick 
belonging to them. Indeed the claimant expressly admits that 
when the transfer was made it was understood by the parties 
that the bricks transferred were to be baked for the claimant by 
the insolvents. There is not one word of evidence tending to 
show that the claimant, or his agent, ever obtained delivery, or 
had a€tu4il possession, for anp time, however shorty of the bricks men- 
tioned in the transfer, and, if I am right in regarding the agree- 
ment of the 7th September 1877, as a contract of pledge, then there 
can be no doubt that it must be inoperative for want of delivery 
and possession. As Pothier says : '' II est de Tesssnce du contrat 
'' de nantissement que le cr6ancier soit mis en possession b££lle 
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" de la chose qui lui est donnfie en nantisseinent,"(l) and Bell says, j^^/^^ »,. 

the right of the creditor is " completed by delivery and continued 

" by possession," (2) and after saying that the possession must be . 

" actualj legitimate and subsisting," he adds, at p. 93, " a person 

" I>os8e88ed of property and entitled to a lien, loses it, tlie moment 

" he gives up his possession'' See our Civil Code, 1970. 

Troplong also says : '* II faut que la chose passe en rMiti du 
" dSbiteur au crfiancier, ad creditorem transit," and a little lower 
down, " ce d6placement est une condiJ;ion essentielle du gage." 
In a word " sans possession, point de privil6ge de gagiste." Trop- 
long, G-age No. 296, and index ; see also the judgment of the 
Court of Appeals, in Depuy v. Cushing, 22 L. C. J., p. 201. Upon 
the whole, therefore we are of opinion that the judgment under 
review must be reversed. 

" The court, sitting in Review, having seen and examined 
" the proceedings and evidence of record, and heard the parties 

by their counsel respectively upon the merits of the judgment 

complained of, rendered in the present cause by the Superior 
" Court, sitting in the District of Quebec, on the twenty-third 

day of May one thousand eight hundred and seventy-nine, and 

upon the whole maturely deliberated ; 

'* Considering that the agreement of the sixth day of Sep- 
*' tember one thousand eight hundred and seventy-seven, 
" mentioned in the pleadings in this cause,was not, as the claim- 
" ant S. P. Parent contends, an agreement equivalent to a sale, 
" but on the contrary was intended to give the said Parent 
" the rights of a pledgee in relation to the quantity of three 
" hundred thousand bricks mentioned in the said agreement ; 

" Seeing that the said quantity of bricks remained in the 
" actual possession of the insolvents from the date of the said 
" agreement, until the eighth day of October one thousand eight 
'* hundred and seventy-seven, when the firm of Edmond and 
" Alfred Lemay made an assignment of their estate under the 
" Insolvent Act 18*75. 

" Seeing that the said bricks were never actually delivered 
'* to the said Parent before the said assignment in insolvency by 
"* the said Edmond and Alfred Lemay, and that the said Parent 
" was never in actual possession of the said bricks before the said 
" assignment in insolvency : 

(1) Pothler, nantissement No. 8. 

(2) Bell's commentaries, vol. 2, p. 23, 91. 
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umirt.!. " I* is in consequence declared that the said agreement of 
'' the sixth day of September one thousand eight hundred and 
" seventy-seven is wholly inoperative as regards the said contes- 
" ting creditor Louis Falardeau and the other creditors of the 
" said insolvents, and that in the judgment rendered in this 
" cause on the twenty-third day of May last, there is error ; 

" The Court doth therefore reverse the said judgment ; and 
" seeing that the said S. P. Parent had no right after the insol- 
" vency of the said Edmond and Alfred Lemay, to take possession 
" of the said quantity of three hundred thousand bricks and to 
" appropriate the same to himself, the said S. P. Parent is hereby 
'* condemned, within fifteen days from the service upon him of a 
•* copy of the present judgment, to restore and deliver up the said 
" quantity of three hundred thousand bricks to the said Insol- 
" vent Estate of the said Edmond and Alfred Lemay, and in 
'' default thereof to pay to the said Insolvent Estate the sum of 
" six hundred dollars, the whole with costs in favor of the said 
•* Louis Falardeau, both in the Superior Court and in Review." 

Miller^ for Claimant. 

Pelletier 4* Chouinard, for contesting creditor. 



CIRCUIT COURT, QUEBEC. 

MAY, 1879. 

Coram Meredith, C. J. 
REV. DAMES URSULINES v. EQAN. 

EVIDENCE OF ATTORNEY AT LAW — ADMISSIBILITY OF 

Held : — That the attorney of record, even in a nou-oommercial case, may be heard as 
a witness on behalf of his client, if parole evidence be admissible. 

Per curiam. — ^The question now to be decided is as to whether 
the attorney of record, in a non-commercial case^ can be examined 
as a witness on behalf of his client. The judgments on this sub- 
ject have been conflicting. In the time of Chief Justice Sewell, 
such evidence/I am informed, was rejected ; but, after SiB James 
Stxtabt became Chief Justice, it was, I know, admitted. 

In 1846, the question was raised in the Court of Appeals in 
the case oiLee v. Huot, (1) and it was decided that the evidence of 

(1) Lee V. Httotj cited 3 vol. Rev. de Leg* (Leiidvre and Angers,) p. 370. 
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Mr. Caron, (which had been admitted in the Court below, Sir J. ^"f^^^ 
Stuart, presiding), had been improperly received. Judgments ^in. 
to the same effect, were afterwards rendered by the Superior 
Court for this district, in Carp v. Boss and Ross, Opposant, 1236 
of 1851, and in Levesque v. Lavioldte, September 1857. 

I concurred in the two last mentioned judgments, not only 
in consequence of the judgment of the Court of Appeals, in Lee 
V. Huot^ but also because they seemed to me to be justified by 
the authorities on the subject ; (1) and I had the less hesitation 
in doing so because, according to the law of Scotland, which 
very much resembles our own, it is a well established rule, that 
" professional agency disqualifies, while it continues, as to all 
" matters in the cause." (2) 

Both the above judgments were rendered before the passing 
of the 23 Vict., ch. 57, sec. 61, which makes interest a ground of 
objection not to the competency but to the credibility of the 
witness. My brother Oasault informs me that after the passing 
of that statute, in the case of Langevin v. Corporation of Quebec, 
Mr. Grleason, as attorney for the defendant, was offered as a wit- 
ness for his client. Mr. Casault for the plaintiff resisted his exa- 
mination and cited numerous authorities from the french law, 
but his objection was overruled by Mr. Justice J. T. Tasche- 
B£Au ; and Mr. Justice Casault informs me that he has, since 
the code, although with much repugnance, allowed nn attorney 
of record to give evidence for his own client. 

It is however contended, and I think with reason, that, 
whatever may have been the law on this subject formerly, since 
the code such evidence cannot be excluded. 

Article 1231, declares " all persons are legally competent to 

" give testimony except " The article then enumerates five 

classes of persons, in none of which, can an attorney of record 
be deemed included, and such being the case, I think that 
although on the ground of public policy, (3) and in the interest 
of the profession, such evidence should be offered as seldom as 
possible, yet that where it is offered it cannot be declared inad- 
missible. 

Boss^ Sf Languedoc, for Plaintiffs. 

(1) PoUiier, obligations, No. 827 ; Serpillon, p. 416, and arrets there cited ; Domat, 
p. 254, No. 23. 

(i) Bell's principles of the law of Scotland, p. 833, No. 2253. 

(3) See the case of Little v. MeKeon, from New- York legal Observer, 3 Rev. L^. p« 
36C. Also Taylor on £v. Vol. 2, p. 1110, No. 1240. Also Oobbett v. Budion, Ist E. & B., p. 12, 
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COUR DE RfiVISION, QUfiBEC. 

No. 89. 

Coram Stuabt, CASArLT, Caeon, JJ. 

In rk ST. PIERRE, feilli, 

RAINVILLE, Syndic Reqt. v. OUELLET 

ET 

"THE CANADA QUAEANTEB CO."T.S. 

FAILLITE— JUBIDICTION— SAISIK-AKEET EN MAIN-TISBCS — 
CONTESTATION DE DECLARATION DE T. 8. 

Juoi: : — Que la Baisie-arr^t en main-tierce n'est pos un mode d'extoition qai apparUenoe 
anx tribunaax de faillite. 

V^ Qae, s'ils Payaient, lear jaridiction exoeptionnelle et limits oe letir 
permettrait pas de oonnattre dei contestations de d^lanitioo de tien-saiai, ni 
de prononcer sur leur m^rite. 

Casault, J. 

Octave Ouellette 6tait syndic k la faillite de Richard St. 
Pierre. II. a £t§ destituS par jngement da ler dScenibre 1877, et 
Louis Sainville, 6lu syndic. Bainville a fait nne reqnfite pour 
forcer Ouellet k se yider les mains des sommes qu'il avait re9ue8 
dans la faillite de St. Pierre, et a, le 10 juillet 1878, obtenu 
centre Ouellet un ordre le condamnant k lui payer #8,627,40. 

Ouellet n'ayant pas pay§, Bainville a pris une saisie-arrfit 
entre les mains de la Canada Guarantee Co. Cette demidre a, le 81 
d6cembre 1878, d6clar6 qu'elle n'avait rien en mains appartenant 
a Ouellet ; mais que, le ler Oct. 1876, elle s'^tait i)ort6e caution 
en faveup ^o la Couronne pour Ouellet, comme syndic officiel, au 
montaat de $2000, que, le 2 avril 1878, elle avait exig6 de 
Ouellet une surety, et que ce dernier lui avait consenti les trois 
traniy>orts, en date du 2 avril 1878, dont elle a produit des copies 
comme partie de sa declaration. 

Ces trois transports sont, le premier, de |2000 dues & Ouellet 
par Richard St. Pierre, en vertu d'une obligation du 6 Janvier 
1877, le deuxieme, de 22 cr^ances, au montant r6uni de |1,207,99, 
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d^taill^es dans une liste annex^e k Tacte, et le troisieme, de deux gtlpum. 
propri^t^s immobilidres. II est spScialement dlt, dans chacnn de 
ces transports, que lenr objet est de donner i la Canada G-narantee 
Co. une 86ret6 pour le paiement de son cantionnement de #2,000 
en faveor de la Couronne, et, dans les denx premiers, la Canada 
Guarantee Co., comme consideration, s'oblige k collecter sous 
le.plus court^d^lai possible, les cr^ances k elle ced6es et k payer 
les dividendes qui deviendraient dus aux cr6anciers des diver- 
ses faillites ou Ouellet avait agi comme syndic, a mesure qu'ils 
seraient dus et qu'elle aurait collects les dettes. 

Bainyille a contests cette declaration ; 1^ parce que les 
sommes trahsport^es faisaient partie des biens du failli et qu'elles 
devaient 6tre payees k lui qni le repr6sentait ; 2° parce que 
Ouellet, lors des transports, etait k la connaissance du cession- 
naire insolyable, et que ces transports avaient 6t6 faits pour 
frander ses creanciers et sauver k la compagnie tiers-saisie la 
perte que i)ourrait lui faire subir son cantionnement ; S^ parce 
que la compagnie tiers-saisie est devenue propri^taire des 
sommes susdites, et qu'elle doit la consideration des dits trans- 
ports, savoir |3,207.99 avec inter^t k 8 par cent sur |2,000 du 5 
fevrier 1877. 

La Canada Guarantee Co. soutient 1^ que la cour si§g€iant 
comme tribunal des faillites ne pent pas emaner de saisie-arrfit 
en main-tierce ; 2° qu'elle n'a pas juridiction pour annuler des 
actes firauduleux, et que les transports que lui a consentis Ouel- 
let, iussent-ils frauduleux, ne pourraient 6tre attaqufis que par 
une poursuite devant les tribunaux exer9ant leur juridiction 
civile usuelle. 

A Tappui de sa premiere objection elle cite la section 96 de 
Tacte de la faillite de 1875, qui ne donne les voies ordinaires 
d'ex6cution des jugements du tribimal dans sa juridiction usuelle 
que pour les frais qu'a accorde un jugement de la cour des fail- 
lites, sur une contestation de reclamation. 

A Tappui de la seconde objection, Tavocat de la Canada 
Guarantee Co. a cite la section 133 de Tacte. II a aussi soutenu 
que la comps^ie ne pouvait pas etre condamnee, comme le 
faisait le jugement rendu sur la contestation de la declaration, 
a payer purement et simplement le montant des sommes trans- 
portees ; et qu'elle ne pouvait, tout au plus, etre condamnee 
qu'& remettre ces creances au syndic ou k en payer le montant, 
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In 



8t. pi?r«. ^^ ®^1^ ^'y refusait. Celte deruiere prfetention ne va qu'a nne 
modification du jugement. Sa justesse est 6yidente. Car la 
compagnie tiers-saisie ne doit, si les transports sont maintenns, 
que la consideration qu'elle s'est obligee de payer, savoir comp- 
ter les sommes apres settlement qu'elle les aura per9ues, et, s'ils 
sont annul6s et declares frauduleux, elle doit remettre les cr§an- 
ces m6mes qui lui ont 6te transportees et ne peu^6tre condam- 
nee k en payer le montant que si elle refuse ou s'est rendue 
incapable de faire cette remise ou retrocession. II n'est pas 
I6galement prouve qu*elle a retir6 les sommes qui lui ont 6t6 
transportees. II ne parait pas mdme que le transport des 22 
petites cr^ances ait 6te signifie aux debiteurs. 

Quant k I'annulation des transports comma frauduleux, il 
n'est pas douteuz qu'elle ne pent pas 6tre poursuiyie devant le 
tribunal des faillites. La loi, section 133, ne lui donne pas 
mfime cette juridiction pour les transports frauduleux faits en 
vue de faillite, c'est-^-dire par des personnes qui peuvent faire 
faillite. 'EJle la reserve expressement dans cc cas aux tribunaux 
civils ordinaires. 

Si la loi de la faillite a refuse aux tribunaux, auxquels elle 
donne juridiction, la connaissance, pour leur annulation, des 
contrats faits en vue de la faillite, on ne peut certainement pas 
la leur reconnaitre pour Tannulation de contrats entre des i>er- 
sonnes qui ne sont pas commer9ants, et qui par consequent ne 
peuvent pas etre mises en faillite, lors mdme que ces contrats 
auraient pour objet d'empecher le failli ou ses creanciers d^exer- 
cer un recours centre un debiteur du failli. 

En faisant des tribunaux civils des cours de faillites, la loi 
leur donne une attribution particuliere et exceptionnelle qu'ils 
ne peuvent exercer que dans les cas speciaux qu'elle men- 
tionne. Dans tons les autres, ils n'ont que leur juridiction 
usuelle, et ne peuvent I'exercer que dans les formes ordinaires, 
c'est-A-dire celles du Code de Procedure. 

Quant au pouvoir d'emaner des saisies-arrfit en main-tierce, 
ce n'est pas dans la section 95 de I'acte de 1875 qu'on doit re- 
chercher son existence ; car cette section ne s'occupe que des 
contestations de reclamations et d'oppositions, et elle ne fait 
executoires, comme les jugements ordinaires de la cour, que les 
jugements pour frais sur ces contestations. Si ce pouvoir existe 
du tout, c'est en vertu d^ la section 36 de 40 V. ch. 41, qui est eu 
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ces termes : "Dans tons les cas on la conr on le jnge ordonne le ^^iH^, 
" paiement de deniers on de frals, les m6mes proc6dnres ponr- 
" ront 6tre adoptees, antant qne possible, ponr la ' perception de 
" ces deniers on frais, qne si cet ordre 6tait nn jngement de la 
" conr et qne si ces frais 6taient payables en vertn de ce jnge- 
" ment." Anssi est-ce la disposition qn'invoqne le syndic Eain- 
yille ponr sontenir la saisie-arrdt qn'il a prise et la contestation 
qn'il a faite de la declaration de la Canada G-narantee Co. 

Comme on le voit le l6gislatenr a limits k cenx possibles ponr 
la conr des faillites I'emploi des modes d'ex6cntion des jngements 
prononc6s par le m6me tribnnal dans I'exercice de sa jnridiction 
nsnelle. Cette restriction indiqne qn'il n'a pas 6cliapp6 an l§gis- 
latenr qne qnelqnes-nns d'enx etaient impossibles a nn tribnnal 
exer9ant nne jnridiction anssi restreinte qne Vest celle des conrs 
de faillite. La saisie-arr&t n'est pas nne ex6cntion ordinaire, on 
le saisissant fait mettre sons la main de la jnstice, et vendre ponr 
6tre pay6, les biens de son d6bitenr ; elle assigne le d§bitenr de 
la partie condamn§e & venir t^moigner de ce qn'il a en mains, 
en deniers on en effets mobiliers, et Ini adjoint de ne pas se 
vider les mains dans celles dn saisi, pnis, snr sa declaration qn'il 
est debitenr, le tribnnal ltd ordonne de payer an saisissant, si ce 
qn'il doit est nne somme de deniers, en ordonne la vente, si ce 
qn'il doit est des menbles corporels. Cette saisie est nne espdce 
d'opposition entre les mains dn debitenr anx fins d'obtenir contre 
Ini nn jngement en favenr dn saisissant ; anssi Figean, vol. 1, 
page 645, nons dit-il qn'nne infinite de personnes, an lien d'em- 
ployer la saisie-arrM, font cette opposition qni en a les m^mes 
efiets. La jnridiction sp^ciale et restreinte qne donne la loi anx 
tribnnanx de faillite ne lenr permet d'amener devant enx qne les 
personnes liees d'afifaires avec le failli, soit comme cr^anciers, 
Boit comme debitenrs. L'amendement sns-cite antorise centre 
les nns et les antres des procednres execntoires ; mais ces tribn- 
nanx ne penvent pas nser de ces demidres ponr tradnire devant 
enx des personnes entierement etrangeres an failli, et n'ayant 
ancnne connexion d'affaires avec Ini, ni prononcer contre elles 
des i'ondamnations on lenr donner des ordres. Et, k pins forte 
raison, ne penvent-ils prononcer snr la validity de contrats 
entre denx personnes qni ne sont pas sonmises k lenr jnridiction, 
les declarer frandnlenx et les annnler on les maintenir, et en les 
maintenant, condamner k les execnter et k payer anx personnes 
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Bt.^piiJp«. auxquelles ils les accordent les deniers qu'ils declarent 6tre dus 
en yertu de ces contrats. 

Je ne crois pas que la saisie-arr^t soit une voie d'exteu- 
lion possible anx conrs de faillite. Mais, le fat-elle, leur 
pouvoir sous ce rappoit n'irait pas an-del& de Tarrdt entre les 
mains dn d6biteur ; il ne s*6tendrait pas k la contestation de 
sa declaration. En France on reconnaissait an tiers-saisi le droit 
de demander, sur la contestation de sa declaration, k fttre 
renvoyS devant son juge naturel, parce que, disait-on, il ne 
s'etait pas soumis k la juridiction du lieu en y faisant son affirma- 
tion qui n'etait qu'un simple t6moignage (1 Figeau, p. 658. — 
16 G-uyot Bep. Ybis saisie-arrfit p. 63, col. 1. — ^ArrSt du conseil 
du 12 avril 1744, rapports dans la collection de jurisprudence. 
Cette rdgle est consery6e dans le nouveau droit fran9ai8 par 
le Code de Froc6dure, art. 570.) Si un privilege i>ersonnel pou- 
yait empdcher cette contestation devant un tribunal qui, du 
reste, avait juridiction sur la matidre, Tabsence de juridiction, 
et quant k la personne et quant k la chose mSme, doit elle, k plus 
forte raison, y faire obstacle. J'en conclus que la contestation, 
devant la cour des faillites k Arthabaska, de la declaration de la 
Canada Guarantee Co., et la decision que ce tribunal a pronon- 
cee sur cette contestation sont iliegales et nulles. Le jugement 
doit suirant moi etre infirme, la contestation de la declaration 
de la tiers-saisie renvoyee et la saisie-arret elle-meme mise a' 
neant. 

II est meme douteux que les termes vagues de Tamendement 
puissent changer, quant aux condamnations prononcees centre 
un syndic, les dispositions toutes speciales de la section 125 de 
Tacte de faillite, qui ne donne pas d'autre moyen que Tempri- 
sonnement pour contraindre les syndics k compter les tommes 
que les ordres ou les jugements du tribunal de faillite leur 
enjoignent de payer. 

Jugement infirme. 

Pacaud Sf Cannon, Procureurs de Rainville. 

W. H. Felton, Procureur de la Canada Guarantee Co. 
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COURT OF REVIEW, QUEBEC. 

28TB FEBBUABY, 1880. 

Coram MEREDITH, G. J., Stxtabt, Gabon, JJ. 
BOTHWELL v. CORPORATION OF WEST WIGKHAM. 

Held : — That the road in question in this canae, being a local road, had not been 
legally eatabliBhed by the County Council. 

That the order of the County Council that the road in question should be a 
local work, is inoperative, for want of the notice and publication required by 
law. 

That even if the said road had been legally established the local council 
oonld not be ordered to make it within three months, under a iienalty of $1000, 
•as was done by the judgment under review. 

That the procds verbal was, as to certain particulars, too vague to admit of 
its being enforced by a mandamus. 

MsBBDITH, G. J. — ^This is an appeal from a judgment of the 
Superior Court at Arthabaska, ordering a peremptory writ of 
mandamus to issue, commanding the defendants to oi>en and 
complete a front road, on lots numbers eighteen and nineteen in 
the tenth range of the township of Wickham, under a penalty 
of one thousand dollars. 

The facts of the case are of an unusual character. 

On the seventh of August eighteen hundred and seventy six, 
Both well, the present petitioner, and a number of other persons, 
presented a petition to the corporation, defendant, praying that 
they would cause the road in question to be made ; and that 
the said road should be extended as much further as the said 
corporation should think fit. 

The road prayed for being a local road, the petition was 
properly addressed to the local municipality (art. 757). 

The local municipality (defendants) do not appear to have 
taken action on the petition so presented. 

On the eleventh of the following month (September,eighteen 
hundred and seventy six) the petitioner and others, presented a 
petition to the county municipality, praying that the front road 
between the ninth and tenth ranges of the township of Wick- 
ham, might be opened, from the by road on lot 17, to the 
boundary line between the townships of Wickham and G-rant- 
ham, to connect with the tenth range road, in the township of 
Grantham in the said county. 
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BotbwttU The county council named one McHardy, as si>ecial Bupei- 

^SfwS?* intendent, to report on the petition, and to make a proces verbal 

wickhwn. j£ necessary. McHardy made a report, dated the 10th October 

1876, with a proces verbal, purporting to show in what manner, 

and also when, the road required by the last mentioned petition 

should be made. 

The secretary-treasurer, being of opinion, it is to be presumed, 
that the whole of the work to be performed, under McHar* 
dy's proces verbal, was work within the jurisdiction of the local 
council (article 805), transmitted the said procds verbal and the 
proceedings connected therewith, to the local council, the defen- 
dants in this cause ; and they, by a resolution bearing date the 
sixth day of November eighteen hundred and seventy six, carried 
by a majority of four against one, declared the road to be alto- 
gether unnecessary, and rejected the petition, as frivolous and 
vexatious. 

How the county council got back McHardy's procfes verbal 
does not, so far as I know, appear ; but they did get it back, or a 
duplicate of it ; and, on the tenth of January eighteen hundred 
and seventy seven, the county council homologated the report 
with certain amendments ; and they declared that the road 
prayed for by the first petition, that is the road on the lots eight- 
een and nineteen of the tenth range, should be commenced on the 
first of December eighteen hundred and seventy seven, and by 
the proems verbal it was required to be finished on or before the 
first day of September eighteen hundred and seventy eight ; as 
regards the remainder of the road, it was ordered that it should 
not be commenced, until asked for by one or more of the parties 
interested, but that the whole of the said works should be 
finished in ten years ; and by the same resolution, the county 
council, under article 758, as the resolution sets forth, declared 
the roads in question should be county works. 

The last fact in the history of this road necessary to be 
mentioned is that the same county council, which in January 
eighteen hundred and seventy seven, declared the road a county 
work, by a resolution, of the eleventh of September following, 
(without assigning any reason for the change), declared the 
same a local work, within the municipality, now represented by 
the defendants. 

The result is, that the county council have established, as 
they contend, a local road in a lobal municipality, contrary to 
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the expressed will of that municipality ; and this has been done Bothw«ii 
by the county council, in January eighteen hundred and seventy ^^i'*** 
seven, declaring the road a county work so as to give the county ^»«^*»^« 
council a right to establish it ; ^nd by, in September eighteen 
hundred and seventy seven, declaring the same road a local 
work, so as to free the county council from the obligations 
which they had assumed by the resolution of January eighteen 
hundred and seventy seven, and to cast the same obligations 
on the local council, although the latter council had, in the 
most formal manner, declared the road in question unnecessary. 

These proceedings are, to say the least, of a very extraordi- 
nary character ; and as they certainly are not in accordance 
with the spirit of the law, I think we are bound to consider, 
with special care, the grounds upon which it is contended the 
county council were legally vested with the powers which they 
so attempted to exercise. 

The question, first in order to be considered, is as to the 
power of the county council to establish the road which the 
defendants are now required to make. 

That road, it is to be recollected, is the road on the front of 
two lots, situated within the local municipality, defendant ; and, 
at the risk of being tedious, I shall refer to each of the more im- 
I)ortant articles of our municipal code bearing on this part of 
the case. 

Article 755 declares that until otherwise provided in virtue 
of articles 758 or 759, " Every municipal road wholly situated 
in one mtmicipality, is a local road/' 

Article 757 declares that '* municipal roads are under the 
control of the corporation of the municipalities to which they 
belong." 

But 758, already referred to, provides that the county coun- 
cil may by a resolution declare '' that any road under the con- 
trol of a local corporation, of the county municipality shall for 
the future be a county road," and art. 762, under which it is 
contended the county council acted in the present instance, de- 
clares that " the powers conferred by articles 758 and 759 on the 
^' county council/' may also be exercised by ^' them in regard of 
'^ any road to be tnade^ in the same manner as for roads already 
" made." 

The power thus given to the county council to make a local 
road a county road, and to make a county road a local road, is 
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Bothtrau 0j^Q q{ Qji extraordinary and exceptional dy^aracter ; and aa such 
^JFwlSr" cannot be extended by interpretation ; and, bearing this view 

wiokbam. jj^ mind, we are of opinion that by the terms " road to be madt^^ 
used in art. 762, must be understood, a road which, although 
not made, has been established, by competent authority, but we 
do not think that a county council could establish a local load, 
which previously did not exist in any way, in order immedia- 
tely afterwards, to convert the local road, so established, into a 
county road. 

Here it may be well to advert to the objection of the defen- 
dants founded on article 761 of the M. 0. which enacts that the 
declarations mentioned in art 758 (that a local road shall for the 
future be a county road or that a county road shall for the future 
be a local road) " cannot be made, until after a public notice to 
*' that effect has been given, and they must be published imme- 
" diately after the passing thereof." In this case it does not ap- 
pear that TWtice was given of the declaration tending to make 
the road in question a local road ; nor that the declaration was 
published after the passing thereof. The answer given by tho 
petitioner to the objections just mentioned, is that by resolution 
of the council, defendant, on the first of October eighteen hundred 
and seventy seven, it was resolved : '* That Edward Tomey be 
" and he is hereby appointed Inspector " of the road in question ; 
and, it is contended, that this is an acquiescence, by the local 
council, in the proces verbal and declaration of which they now 
complain ; and that their complaint is, therefore, now too late. 
The local council reply, and it appears to us with reason, 
that under the articles 876 and 380 M. C, the road in question, 
whether it be a local work or a county work, would be under 
the superintendence of a local inspector, and that, therefore, 
their nomination of an inspector, as regards that work, cannot 
be regarded as an acquiescence in the resolution of the county 
council, declaring that road a local work, and that there is the 
less reason for regarding it in that light, when it is recollected 
that the local council had by a formal resolution refused to 
homologate the proces in question, on the ground that the road 
which it tended to establish was altogether unnecessary. On the 
part of the defendants it is also argued, that the duty of making 
the road in question, devolves in the first instance and directly 
on the land owners required to make it ; the obligation of the 
local council, whatever may be the extent of it, being merely 
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secondary ; that the acquiescence of the party so secondarily ^^^^•^^ 
liable, could not bind the parties primarily liable, nor make the^oFw^r 
resolution of the county council binding upon them ; and that ^**"**"' 
it would be most unjust to compel the defendants to do wo!rk, 
for which they are only secondarily liable ; if, by the negligence 
of the county council, for which the defendants are in no way 
liable, they are deprived of their recourse against the parties 
primarily liable. After weighing the arguments on the one side 
and on the other, with care, we are of opinion, that there has 
not been any acquiescence by the defendants, in the by-law of 
which they complain ; and that the declaration of the county 
council, that the road in question should be a local road, is in* 
operative, for want of notice and publication, as required by 
law. 

Another important question which this case presents is 
this, assuming that the county council had power to establish, 
and have established, the road in question, could the defendants 
be compelled to make it within three months, under a penalty 
of 11000, as ordered by the judgment under review. 

It is beyond doubt, and indeed the proces verbal declares, 
that the road in question being a front road should be made 
'' by the owners and occupants of the land upon which it passes." 
The plaintiff, however, relies on the article ^793, which declares : 
'' That every corporation is bound to maintain the roads under 
" its control, in the conditions required by law, by the proces 
" verbaux, and by the by-laws which regulate them, under a 
" penalty, not exceeding $20 for each infraction thereof." 

This is the provision of law, and the only provision, under 
which the corporation defendant can \>e held liable to make the 
road in question, and if the first part of the article ^793 contain- 
ing that provision, be held to subject the defendants to the 
obligation of making the road, the limitation of the penalty to 
which the defendants can be subjected, for the non fulfilment of 
the same obligation, is to be found in the concluding words of 
the same article, namely '* under a penalty not exceeding twenty 
" dollars for every infraction thereof ; " and yet the judgment 
complained of^ under the authority of the article ^793, requires 
the local council to make the road in question, in three months, 
under a i>enalty not of twenty dollars^ as allowed by artiele 798, 
but of one thousand dollars. 
4 
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Bothweii J j^0^ come to a point which (although, in some respects, it 

^^Twilr niay be regarded as one of form, (seems to all of us as of great 
wickham. importance. 

* The first requirement of our law (article 799) with respect 
to every proces verbal, is that it '' must indicate the situation of 
" the work to which it relates." And, even if there were no 
express law on the subject, it would not be the less plain, that 
if a corporation can be called upon under a penalty of one thou- 
sand dollars, to make a road, it must, at least, be told where 
exactly and in what manner, the road must be made. Now in 
the present instance, the words of the amendment of the proces 
verbal describing the road to be made, are as follows : 

'' Que le dit chemin au lieu de passer le long de la ligne de 
'* division entre les neuvieme et dixieme rangs sur le lot dix 
»' huit dans le dit dixieme rang, passera a I'endroit ou il est 
'' actuellement ouvert, partant de la route entre le dit lot et le 
" lot dix-sept, et devra se continuer jusqu'i la ligne du chemin 
" de fer au sud-est, et suivre ce dit chemin en allant au nord-est 
" jusqu'a I'endroit le plus propice pour le traverser, et de la le 
*' suivant au nord-ouest jusqu'a la ligne de division des neuvie* 
*' me et dixieme rangs." 

It will, at once, be observed that although the proems verbal 
directs that the road to be made, after it reaches the rail road, 
shall leave the range line and follow the rail road en allant tm 
nord'estjusqu^d, Vendroit le plus propice pour le traverser^ it does not 
say how far the rail road is to be followed, nor where it is to be 
crossed ; it is true the proces verbal says it is to be crossed, 
d Vendroit le plus propice ; but it was for the road authorities, who 
made the proces verbal, and not for the parties required to make 
the road, to determine where the rail road should be crossed. 
We all are of opinion that this is not a proper designation of the 
work^to be done and that the proces verbal is in this respect, 
and also as to the mode of doing the work, too vague to be 
enforced by a writ of mandamus. 

It remains for me only to say a few words on the motion to 
reject the inscription. 

The main object, as I believe, of article 1083 upon which 
the respondent relies, and of the laws upon which it is founded, 
was to deprive the holders of municipal offices, of the power of 
retaining such offices during the whole or a great part of the 
term of such offices, by means of appeals ; as could easily be 
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done if the right to appeal in such case was allowed. But look* ^^^'^•'^ 
ing even at the words of the law, irrespective of the object of ^o7w5i?° 
the legislature, they are that an appeal lies from any judgment ^*®"'*"'* 
rendered under the chapter, of which that article forms a part, 
" except in matters relating to municipal corporations and offices." 
The writ of mandamus now before us, relates to a local road, the 
primary obligation of making which rests on certain land hold- 
ers. It is true a municipal corporation is one of the parties in 
the controversy, but in order to determine to what the writ re- 
lates, we must look to the duty to be performed, and not to the 
parties who are interested. 

Besides, if one of the parties before us is a municipal corpo- 
ration, the other is a private individual, and the matter in con- 
troversy cannot in law be said to relate to one of the parties any 
more than to the other ; indeed in most cases the applicant for 
a writ of mandamus has quite as much interest in the result of 
the case as the party to whom the writ is directed. But I deem 
it needless to dwell longeron this part of the case, because I find 
it has been settled by the judgment of the Court of Appeals re- 
ferred to by the appellants, Danjou v. Marquis, 3 Quebec Law 
Bei>orts,p. 835. 

For these reasons we are of opiAion that the motion to re- 
ject the inscription cannot be granted ; and that the judgment 
under review must be reversed, on the following, among other 
grounds : 

That the local road in question, has not been legally esta- 
blished by the county council. 

That the order of the county council, that the road iu ques- 
tion should be a local work, is inoperative for want of the notice 
and publication required by law. 

That even if the said road had been legally established, the 
local council could not be ordered to make it within three 
months, under a penalty of one thousand dollars. 

That the procds verbal as to the particulars already men- 
tioned is too vague to admit of its being enforced by a writ of 

mandamus. 

Judgment reversed. 

Learner if Lavergne^ for Plaintiff. 
Hemming Sp Richard, for Defendant. 
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COUR SUPfiEIEUEfi, QUfiBEC. 

1880. 

Coram, Casault, J. 
In re B£GIN. Failli 

HYPOTHiQUK — ENEEGI8TBEMENT. 

JxjQt : — Que la disposition du dernier alin€a de I'artide 2098 da code civil n'est qu'ime 
condition Bospensive, et que I'hjpothdque consentie par le posseesear i titre de 
propri^taire, et enr^gistr^e ayant I'obtention et Tenregistrement de son titre, 
prime celle consentie et enregistr^e depois Tobtention et Tenr^strement da dit 
titre. 

Per curiam. — Le failli a obtenu, le 10 septembre 18*77, un 
titre d la propTi6t6 vendue par le syndic k sa faillite et dont le 
prix est a dlstribuer ; mais il en £tait en possession depuis 1876, 
toutes les conditions de la vente 6tant alors arrfit^es, et le ven- 
deur lui ayant permis d'en prendre possession et d'y construire 
des bSitisses, qni 6taient 6rig§es des avant I'acte de vente, tel 
que cet acte m6me le constate. Le vendeur, examine comme 
t6moin, dit que Tacte n'a pas 6t6 pass6 en 1876, parceque les 
parties ne se rencontraient pas ; et cette preuve est rendue legale 
par le commencement de preuve par 6crit qui se trouve dans 
Tacte m6me, ou il est dit que les b&tisses avaient 6t6 construites 
par racqu6reur. Avant I'obtention de ce titre, le. failli avait, le 
12 juin 1877, par une obligation enr^gistr^e le lendemain, con- 
senti sur cette propri6t6, une hypotheque en faveur de Joseph 
Carrier pour |200. La Soci6t6 de Construction Permanente des 
Artisans a obtenu hypotheque sur ce m6me immeuble ,pour 
11000, le 21 septembre 1877, par acte d'obligation que lui a con- 
senti le failli et qui a 6t6 enr§gistr6 le 1 octobre 1877, et une 
autre pour |200, par un autre acte d'obligation, aussi consenti 
par le failli k la m6me date, et qui a aussi 6t6 enr6gistr6 le 1 
octobre 1877. 

Le syndic, ayant dans le bordereau de dividende coUoque 
La Soci£t6 de Construction Permanente des Artisans au prejudice 
de la cr6ance du dit Joseph Carrier, ce dernier a contests le dit 
bordereau et demand^ k ce qu'il fut reform^ en le colloquant sur 
le prix du second lot pour |116.68, au lieu et place de la dite 
Soci§t6. 

Cette demidre soutient que le^failli n'est devenu proprifi- 
taire que le 10 septembre 1877, date de I'acte de vente, qu'elle 
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avait acquis la premiere hypothftque apres cette date, et que ^° '• ^^^^ 
Tobligation que le failli a consentie a Carrier, 6tant antfirieure a 
racquisition par le failli de la propri6t6 liypotli6qu§e, et Tenrfe- 
gistrement de Tobligation 6tant aussi antfirieur k Tenrfegistre- 
ment de Tacte d'achat du failli, Tobligation et son enrfegistre- 
ment sont sans effet. EUe cite le dernier alini^a de I'article 2098 
du Code Civil, qui est en ces termes : " Jusqu'i ce que Tenr^gis- 
" trement du droit de Tacqu^reur ait lieu, Tenregistrement de 
" toute cession, transport, hypotheque ou droit r§el par lui con- 
" senti affectant rimmeuble,est sans effet ;" aussi la cause de Adam 
et Flanders, d6cid6e en appel le 22 d6cembre 1879, et rapportfee 
au Vol. Ill Legal News, p. 6, et celle de Pepin et CourcMne, d6ci- 
d6e par la mdme Cour le 22 septembre 18t9, et rapport^e au 
lOme Vol. de la Revue legale, p. 7*7. 

Je ne crois pas que la decision, dans Tune ou Tautre de ces 
deux causes, s'applique au cas qui m*est soumis. Dans la pre- 
miere, on a d6cid6 que le cr6ancier du vendeur avait obtenu une 
liyi>otheque sur Timmeuble vendu en enr6gistrant, avec I'avis 
requis, aprds la date de Tacte de vente, mais avant son enr^gis- 
trement, le jugement qu'il avait obtenu contre le vendeur. La 
Cour d'appel n'a fait, dans cette cause, qu'fetendre au crfiancier 
d'une hypoth^ue judiciaire la preference que I'article 2089 fait 
r6sulter de Tenr^gistrement des titres entre acquereurs qui ont 
le m6me auteur. 

L'acqu6reur avant TenrSgistrement de son acquisition n'a 
pas nn titre parfait (C. C. 2089). Quant aux tiers le vendeur 
reste proprietaire jusqu'a Tenr^gistrement de la vente ; et il 
peut m6me vendre la m6me propri6t6 a un second acheteur qui, 
en enrSgistrant son titre le premier, en devient TacquSreur (C. 
C. 2089). 

La seconde cause me parait consacrer le mfime principe 
quant k Tinsuffisance de Tacte seul, sans enregistrement, pour 
donner a Tacqufireur un titre complet k la propri§t6. On y a 
decide qu'une donation, dans un contrat de mariage qui n '6tait 
pas enrggistr^, ne permettait pas au donataire de confgrer un 
droit sur la propri6t6 donn6e, et que le legs qu'il en avait fait 
n'empdchait pas le donateur d'invoquer en sa faveur le droit de 
retour resultant de Tart. 630 du code. 

La cause de Pacaud v. Constant, yigk en revision, k Quebec, 
le 29 fevrier 1878, (4 Q. L. R., 94) est peut-6tre plus au pointy 
quoiqu'elle ne me paraisse pas trancher la question qui m'occupe. 
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m f B«gia Qq q^e i»QjjL a, d£cid6 dans cette cause est que Thypotheque crtfee 
par Tacqu^reur, 6tant sans effet avant renrfigistrement de son 
titre d'acquisition, et ne pouvant prendre effet que par cet enr6- 
gistrement, ce dernier conserrait, quoique fait plus de 80 jours 
apres Isk date de Tacte de vente, le privilege du vendeur pour ce 
qui lui restait du du prix, et qu'il devait pour cette balance pri- 
mer un cr6ancier hypothfecaire qui avait enr§gistr6 son obliga- 
tion auparavant. ' 

Quoique le savant juge, qui a ezp^m6 Topinion du tribunal, 
paraisse 6tre d'aris que Tenrfegistrement d'une hypothique, crfefee 
par Tacqufireur, avant celui du titre de ce dernier, soit absolument 
sans effet, ce n'est pas ce qui a 6t6 d6cid6 ; et j'ai peine k croire 
que ce ne soit Ik autre chose qu*un obiter dixit sans examen pr6a- 
lable et s6rieux de la question. En effet, que deviendrait alors la 
regie que fait I'article 2043 ? qui est en ces termes : " L'hypo- 
theque consentie par un d^biteur sur un immeuble dont il est 
en possession comme propria taire, mais dont il n'a pas un titre 
suffisant, a son effet a compter de la date de son enr^gistrement, 
si le d6biteur y obtient ensuite im titre parfait ; sauf n§anmoins 
le droit des tiers." 

Les differents articles du code doivent 6tre interprdtSs de 
maniere k leur conserver leur effet. Or, comme on le voit par la 
citation que je viens d'en faire, Tarticle 2043 dit en termes expres 
qu'une hypotheque pent 6tre consentie par celui qui n'est pas 
proprifetaire, i)ourvu qu'il le devienne ensuite. 

Cet article n'a fait qu'fitendre k la creation d'une hypotheque 
sur la chose, ce que Tarticle 1488 autorise pour Tali^nation de la 
chose m6me. 

Ce dernier article fait valide la vente de la chose qui n'ap- 
partient pas au vendeur, pourvu qu'il en devienne ensuite pro- 
pri6taire. L'article 2043, permet a celui, qui n'a que la posses- 
sion a titre de propri6taire, d'hypoth6quer la chose qu'il possedo, 
et m6me donne expressSment effet k cette hypotheque dela date 
de son enr^gistrement, pourvu que ce possesseur obtienne ensuite 
un titre parfait. Les Commissaires dana leur 6eme rapport, page 
59, disent que ce dernier article, le TS du projet, " a en vue cer- 
tains individus qui sont en possession, mais qui n'ont pas encore 
de titre." 

L'efiet de cet article n'est pas d6truit par le dernier para- 
graphe de l'article 2098 que j'ai d6ja cit6. Les deux dispositions 
peuvent, suivant moi, facilement se concilier et s'expliquer. Le 
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ptemiet permet au dfebiteur la creation d'une hypotheque stir '" *• ^^*' 
un immeable pour lequel il n'a pas de titre» et donne effet k cette 
hypotheque du jour de son enr^gistrement, pourvu que le debi- 
teur 7 obtienne ensuite until re parfait ; Tarticle 2098 ne fait son 
titre parfait que par Tenrfegistrement. Jusque-la, dit-il, Thypo- 
theque cr66e sur Timmeuble et sa cession sont sans effet. 

L'enr^gistrement du titre du d6biteur, aussitot qu'il Pa 
obtenu, est la perfection de ce titre m6me. A compter, de cet 
enr^gistrement, les hypotheques qu'il a consenties prennent leur 
effet, et ce de la date de leur propre enr^gistrement. Sauf n6an- 
moins, comme le dit Tarticle 2043, les. droits des tiers, c'est-^- 
dire de ceux qui, comme dans les deux causes d§cid6es par la 
CouT d'Appel, avaient des droits qui primaient ceux du dfibi- 
teur, savoir les droits conf§r6s au d^biteur par Tobtention d'un 
titre et son enr6gistrement, ou, en d'autres termes, sauf les droits 
qui provenaient non de Tacqufereur mais de ses auteurs. 

L'article 2098, ne cr6e pas une incapacity : il ne dit pas que 
Tacqugreur ne pent pas l§galement consentir une vente ou une 
hypothique avant Tenrfigistrement de son titre ; il ne dit pas 
que toute cession ou hypotheque, cr66e par Tacqufereur avant 
Tenr^gistrement de son titre, sont nuUes ; mais il dit qu*elles 
n'ont pas d'effet auparavant. Elles ne sont sans effet que jusque 
1&. Ces termes ne sont qu'une condition suspensive qui arrftte 
Teffet de la vente et de Thypotheque jusqu'4 Tenregistrement du 
titre de celui qui les consent, mais qui ne les annulle pas, et 
qui, ne faisant que suspendre Teffet de Tenr^gistrement de la 
cession ou de I'hypoth^que jusqu'^ ce que le titre de celui qui 
les a consentis Tait 6te, ne ren^ pas n6cessaire im nouvel enr6- 
gistrement apres celui de ce titre. D'ou il suit qu'une fois le 
titre de Tacqufereur enr6gistr6, ils ont leur effet, et ce, comme le 
dit I'article 2048, de la date de leur propre enregistrement, mais 
seulement k Tencontre de I'acqugreur et de tons ceux qui tien- 
nent leurs droits de lui, et non h Tencontre de ceux qui les 
tiennent de son auteur. 

Cette question s'est d§j4 presentee dans une cause devant la 
Cour Sup6rieure de ce district, Renaud v. Raymond, d6cid£e en 
d6cembre 1873. La question de preference Atait Ik entre deux 
crfianciers hypoth^caires qui avaient enr^gistrS leurs titres de 
CT6ance avant Tenr^gistrement du titre de leur debiteur com* 
mun. Le protonotaire, s'appuyant sur Particle 2098, qui lui 
paraissait dire que les deux hypothdques etaient sans effet, les 
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Id M B^gin. ayjjt colloqu6s tou8 deux concurremment. Sur contestation 
de Torde, M. le Juge Tessikr, ne trouvant dans Tarticle 2098 
qu'une condition suspensive, a ordonn6 qu'ils fussent colloquys 
d'apres la date de Tenrggistrement de leurs titres respectife. 

Pothier, trait6 de Thypotheque, No. 54 du 9me vol. de Tfidit. 
de Bugnet, en parlant de Thypotheque qui affectait, dans Tan- 
cien droit, les biens k venir, et de Tordre que devaient avoir les 
differents cr^anciers d'un d6biteur sur les biens par lui acquis 
apres la constitution de leur hypotheque, dit : " la jurisprudence 
est constante parmi * nous que ces cr^anciers ne doivent pas 
concourir, mais qu'ils doivent 6tre colloqu6s, selon I'ordre des 
dates de leur contrat ; la raison," continue-t-il, " est que le d6bi- 
teiir, en contractant avec le premier cr6ancier sous Thypotheque 
de ses biens k venir, s'est interdit le pouvoir de les hypothfequer 
k d'autres au prejudice de ce premier cr6ancier ; par consequent 
quoique ces crSanciers acquierent le droit d'hypothdque,dans le 
mdrne instant, le premier est cependant pr6ter6 au second et le 
second au troisieme, parceque le d§biteur n'a pu accorder d'hy- 
potheque a ce second crSancier, ni ce second cr6ancier en acqufe- 
rir, que sur ce qui restait apres la cr^ance du premier acquitt^e/' 
La position des creanciers du d6biteur, qui a consenti des hypo- 
theques sur son fonds avant d'avoir enrggistrS son titre, est 
analogue a celle des creanciers qui, dans Tancien droit, en ac* 
qu6raient sur les biens k venir de leur dfebiteur ; et, pour Thy- 
potheque consentie par celui qui n'a pas de titre et qui en 
obtient un plus tard, elle est, quanta lui et a ses creanciers, iden- 
tique k I'hypotheque sur les biens a venir dans Pancien droit. 
Elle ne prend pas rang du momejit ou il devient proprietaire et 
ou il enregistre son titre, mais de celui ou elle a ete enr^gistree, 
comme le veut Tarticle 2043. Dans I'ancien droit les cr6anciers 
hypothecaires ant6rieurs et subs6quents au titre d'acquisition de 
leur debiteur prenaient rang d'apres la date de leurs titres res- 
pectifs ; la mdme regie doit, pour la m6me raison, qui est celle 
que donne Pothier au passage que je viens de citer, fixer dans 
notre droit les rangs des hypothdques consenties par le debiteur 
avant et apres son titre, et aussi celles creees avant ou apres 
Tenregistrement de ce dernier ; seulement qu'au lieu de prendre 
ce rang d'apres leur date, elles le prennent d'apres la date de 
leur enregistrement, sans lequel il n'y a pas d'hypotheque sous 
le code. 

Dans la presente contestation, Tenregistrement de Thypo- 
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theque que le failli a consentie a Carrier est anterieur k celui ^° " ^^^ 
de rhypotheque qu'il a consentie k la Soci6t6 de Constmction. 
L'existence et le rang de la premiere ont 6t6 assurfes par Tobten- 
tion d'un titre par le failli et son enr^gistTement : celle de la 
Soci£t6 de Construction, qui n'a 6t6 consentie qu'apres Tenrfegis- 
trement du titre du failli, n'a 6t6 acquise qu'aprfes que la pre- 
miere fut assuree, elle doit par consequent n'6tre coUoqufee 
qu'apres elle. 

Le jugement maintient, pour cette raison, la contestation 
qu'a faite Carrier du bordereau de dividende et ordonne que 
Carrier soit colloqu6 sur le second lot vendu pour la balance qui 
lui Teste due, en pr6f6rence k la Soci§t6 de Construction. 

Boss^ 4* Languedoc^ Procureurs de la Soci6t6 de Construction. 

MoniambauU^ Langdier Sf Langdier^ Procureurs de Carrier. 



VICE ADMIEALTT COURT, QUEBEC. 

FRIDAY, 27th FEBRUARY 1880. 

THE GOVINO, Scarlett. 

COLLISION — LIABILITY— CONSEQUENTIAL DAMAGES. 

Where, from a Bteamship ascending the Traverse, below Quebec, a red and then a green 
light, indicating the approach of a sailing vessel, were seen and lost sight of, until too late 
to avoid a collision ; XTeM, 1. The steamship was in fault for an insufficient look-out and 
too much speed. 

2. That for consequential damage the steamship was liable unless upon the reference 
she could establish gross negligence or want of skill in the sailing vessel ; and 

3. That the rules for the injuring to stay. by. the injured vessel, will be rigidly applied 
if the oGcaaion should so require. 

JUDGMENT. 

Hon. G. Okill Stuart, J. 

The St. Lawrence^ a small schooner of 68 tons, with a general 
cargo, left the x)ort of Quebec for Gasp6 on the 11th of November 
last, and while proceeding down the Siver St. Lawrence, the 
Chvino^ a steamship of 1,319 tons, bound for Quebec and Montreal, 
was ascending the river between the upper and lower light- 
ships of the Traverse, and there a collision between these vessels 
occurred, for which the owners of the St Lawrence, now seek 
their remedy against the Govmo. The night was fine and clear 
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o^Uli" *' a'l>o^t Biine o'clock, when the vessels came into contact ; the 
lights of each were unexceptionable, the tide was in the last 
quarter ebb and there was but very little wind. The i)ort bow 
of theGovino^ and the starboard bow of the schooner are the parts 
that came into collision, by which the bowsprit of the latter and 
her forerigging, accompanied by other damage, were carried 
away. 

The case shown by the evidence for the schooner is that she 
had passed the Pillars while close upon the starboard tack, the 
wind about E S E slight and variable scarcely enough for 
steerage way and her course N E by E. That after having passed 
the upper lightship of the Traverse, the wind lulled and her 
course came to be about N E by N. She was under mainsail, 
foresail and two jibs, and making about four knots in all, about 
one with her steerage way and three with the tide and current. 
The white light of the Govino, distant between one and two 
miles was observed bearing N E by E about two points on the 
starboard bow, and afterwards her red and green lights were 
. seen bearing upon the schooner until she was within hearing, 
and then she was hailed to starboard, so as to pass under the 
schooner's stem and thus avoid a] collision. This she did not 
and the collision took place. That the schooner had previouBly 
kept st^adily*on her course on the starboard tack drifting with 
the tide until the moment of collision, when she starboarded 
without any effect from the want of steerage way. 

On the other hand, the case disclosed for the defence is that 
the Govino was close to the lower light ship, when the schooner 
showed her red light about a quarter of a point on her port bow 
two miles off, and her helm was put to port until it was brought 
on her port bow two points, then steadied until after the schoo- 
ner had shown her two lights, red and green, and until the 
schooner had shut out her red light and her green appeared at 
a distance of about 300 yards, by which change of course she 
was brought across the port bow of the Govino^ and then the 
helm of the latter was placed hard a-port, and she reversed full 
speed astern, which did not prevent the schooner's bow striking 
the port anchor of the steamship. 

From these statements respectively it appears that each 
vessel was seen, the one from the other, about the same moment, 
the Govino after entering the Traverse at the lower lightship 
and the schooner aiter going into it at the upper one, the space 
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between the two vessels being about two miles. The master of q*^;.. 
the schooner had been, for some time before she passed the upper 
lightship, on the look-out in her bow, and a very experienced 
mariner was in charge of the helm until the collision, and their 
evidence, confirmed by the passengers and crew, is positive 
that she kept her course upon the wind scarcely enough to keep 
h^r to it until the Gavino struck her. At that moment the helm 
was starboarded to ease the blow, but without effect from the 
want of wind. 

As respects the evidence on the part of the Gavino^ it is by 
no means so satisfactory and is quite conflicting on a very mate- 
rial point. She was in a place where the navigation requires 
great care and caution ; the channel in the Traverse is stated to 
be about a quarter of a mile wide for large ships, and half a 
mile for smaller ones. The Govino was making six or seven 
knots over the ground, and the schooner by sail and drift was 
making about four, so that there approximation was at the rate 
of a mile in six or seven minutes. Supposing it to be true that 
the schooner was seen from the Govino as far off as two miles 
by her red light, as stated by the witnesses on her behalf, it is a 
matter of great uncertainty as to what time elapsed before she 
showed her green alone to the GovinOy and the case depends in 
a great measure on this point. The mate of the Govino^ who 
was on her bridge with her pilot in charge, has said from five 
to seven, and her look-out has said ten minutes had so elapsed, 
and according to her pilot the green appeared immediately after 
the red was shut out at a distance of about three hundred yards. 
If the red and green lights did disappear at all it was the duty 
of the Govino^ as she knew that there was a sailing vessel meeting 
her on a piece of water dangerous for navigation, to have slack- 
ened her speed immediately, and the not doing so subjects her to 
the imputation of negligence. The conclusion that I have come 
to is, that the look-out on board the Gomno was bad, and that by 
reason of its being so she came down^upon the schooner without 
seeing her until too late to avoid her. That the look-out had 
been careless and did not see this schooner in the first instance 
as soon as he should have done is evident from the statements 
of the pilot who had the Govino in charge. The look-out has 
sworn that he reported the red light of the schooner to the 
bridge, and the pilot has stated that he did not report the red 
light, but a light, and that he (the pilot) had seen the red light 
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oo^S .« five minutes before the look-out reported a light. If this look-out 
was 80 inattentive as not to have seen the red light from the 
forecastle until five minutes after it was seen from the bridge, 
it is not at all unreasonable to suppose that from like inatten- 
tion he did not observe the green light of the schooner during 
the ten minutes, when he did not see it. The statement of the 
pilot as to the schooner coming round and showing her green 
light in the short period, within which he has said she did, 
when it is admitted on both sides there was little or no wind, 
is to me incredible. 

Whether I take the evidence for the promoter or ^he respon- 
dent, I must come to the conclusion that the Govino was in fault. 
By the former she should have seen the schooner's green light 
for more than a mile before the collision, and by the latter, after 
having seen the schooner's light, red or green, she should have 
slackened her speed, so that, in either case on a nearer approach, 
she could have avoided her. 

There is another question which was raised as to the liabi- 
lity of the Govino for consequential damages. It appears that 
after the collision the schooner drifted below the lower lightship 
and there came to anchor. Finding that she was so disabled 
that she could not prosecute her voyage her master determined 
to return to Quebec at the expiration of an hour or so. T7x>on 
her return a portion of the wreck under her keel and the loss of 
her forerigging so impeded her steerage power that in thick 
weather she ran and remained aground for a short time, which 
occasioned further damage. It is said that this is not chargeable 
against the Govino, I do not think so. The rule adopted in simi- 
lar cases is this : " All the subsequent damage arising from a 
collision must be borne by the vessel causing the damage, unless 
it can be shown by clear and positive evidence that any part of 
that subsequent damage arose from gross negligence or great 
want of skill on the part of those on board the vessel damaged." (1) 

This matter will be left in its entirety to the Registrar and 
merchants, and should the respondent find reason to object to 
their report, this Court will decide upon the objections to it. 

There was another point raised at the argument, which 
although it may not call for adjudication in this instance, deser- 
ves notice. It was said that the Govino did not stay by the 
schooner until her master had ascertained that she had no need 



(1) The Pensher, Swabey, 213. 
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of farther assistance. By our own Dominion Act respecting q^^.> 
Canadian waters, failure in this respect, in the absence of proof 
to the contrary, will impute the collision to the wrongful act of 
the person in charge of the ship should such collision occur in 
Canadian waters. But should a collision happen outside of Cana- 
dian waters the Master or person in charge, under Imperial legis- 
lation, the Merchant Shipping Act 1878, would be under like 
circumstances chargeable with a misdemeanor, and if a certifi- 
cated officer, his certificate might be cancelled or suspended. 
I am not called upon to say, as this case can be determined 
without my doing so, whether the evidence shows absolutely 
that the master of the Govino was guilty of neglect of duty in 
this particular. I may say, however, that he did not stop at the 
moment of collision but allowed the steamship to go on. It is 
true that he inquired if the schooner had a boat and was told 
she had, but at the same time he was requested to wait and did 
not. I allude to this part of the case that persons in charge of 
vessels arriving at this port may feel that the provisions of law 
now adverted to will, with a view to the protection of life, be in 
all cases occurring inside or outside of Canadian waters, rigidly 
enforced should the occasion require it. 

The judgment is for the promoter with costs, the damage to 
be settled as usual. 

Blanchet if Pentland^ for the St Lawrence. 

Cook, for the Govino. 



COUR DE REVISION, QUEBEC. 

31 MARS 1880. 

No. 1204. 
Coram Meredith, C. J., Casault, Caron, JJ. 
LEWIS et al. v. McGINLEY et al. 

MEMOIRE DE FRAIS — TAXATION. 

JuoE : — Qa'on ne peut prendre execution dans nne cause contest^ sans avoir fait taxer 
les firau oontradictoirement 

GASAxn/r, J. — Lewis et al,^ faillis, ayant obtenu leur d6charge 
avec dfipens contre McGinley & Oie., qui avaient contests leur 
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uwbrtmi. demande a cet effet, ont pris, pour les frais sans les faire taxer, 
^^tSy ex6cxitioii contre les contestants. McGrinley a fait opposition, et 
demands pour cette raison Tannnlation de la saisie. 

Lewis et al. object ent : 1° que le bref d'execution, mention- 
nant que ces frais ont 6t6 tax6s, le contraire ne x>o^'^&it 6tre £ta- 
bli que par une inscription en faux ; 2° que la taxation du xnS- 
moire de frais n'6tait pas n6cessaire ; que, dans tous les cas, elle 
ne rstait pas k peine de nullity, et que la taxation exparte suffi- 
sait, sans avis a la partie adverse. 

1°. Le bref d'ex6cution n'est qu'une piece de proc6dure. II 
n*a pas plus d'autoritS probante que les autres pieces au dos- 
sier. Le bref d'ex6cution, qui mentionnerait, comme montant d'un 
jugement, une somme plus forte que celle que le jugement au- 
rait accord6e, ne ferait pas preuve a Tencontre du jugement. 
De m6me le bref, qui alleguerait un jugement qui n'a pas d*exis* 
tence (et c'est le cas ici), ne prSvaudrait pas contre le dossier et 
le registre qui constateraient qu'il n'en a pas 6t6 prononc6. La 
taxe des mSmoires de frais se met sur le m6moire mdme, et le 
mSmoire doit 6tre au dossier pour justifier sa taxation qui, r§gu- 
lierement, ce qui, il est yrai, ne se fait pas dans la pratique, de- 
vrait ainsi que le montant de la taxation 6tre entr6e au registre. 
C^tte taxation est la liquidation des d6pens qu'accorde le juge- 
ment et sans laquelle le jugement, quant a eux, n'est pas cx6cu- 
toire. Elle est le complement du jugement, elle doit, par conse- 
quent, etre au dossier sur le m6moire m6me ou couch6e sur le 
registre. Si elle n'est ni sur Tun ni sur Tautre, il n'y a pas eu de 
taxation,et Tassertion contraire du bref d'ex6cution n*a pas plus de 
force probante que s'il mentionnait une somme capitale accord6e 
par un jugement que le registre constaterait h'avoir pas 6t6 pro- 
nonc6. Le m6moire sur lequel le bref d'ex6cution ^ 6man6 est 
au dossier, et il n'est pas tax6. II d6truit par la m6me Tassertion 
contraire du bref. 

2^. Le jugement qui accorde les d6pens a une partie n'est 
ex6cutoire qu'apres qu'ils sont liquides. Jusque-ld, la condam- 
nation est Tague» incertaine, et ne peut pas 6tre mise 4 effet. 
Cette liquidation est une suite de Tinstance ; les parties j ont 
un int6r6t §gal ; et, si la partie qui est condamn6e aux d^pens a 
contests la demande, elle a le mSme droit d'etre entendue lors de 
la constatation du montant des frais qu'elle doit payer que lors 
de celle du montant en principal qu'on lui demandait. L'article 
479 du 0. P. autorise le protonotaire k taxer ou liquider les frais, 
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operation qui, avant la passation du statut qn'il reproduit, ne ^^«« •* •»• 
pouvait fttre faite que par le juge. II ne fait rien de plus, et ne ^"^^^y 
rappelle pas les dispositions du droit ant^rieur qui ne permettait 
pas que la liquidation des frais put Stre faite sans en donner 
avis & la partie condamn^e k les payer. Le titre 81 de 
rordonnance^ 1667 impose la n^cessitg de cet avis pour la 
liquidation des frais, et a, sous ce rapport, conserve sa force 
et son effet, quoique le mode de liquidation ne soit plus le 
mime. La revision qu'accorde le code de procedure n'est qu'un 
appel de la decision du protonotaire. On n'y a que six mois pour la 
demander. Le fait qu'on pent appeler de la taxation par le pro* 
tonotaire indique qu'on doit la connaitre, et comment la con- 
naitrait-on s'il n'en 6tait pas donn6 avis ? et comment pourrait* 
on demander cette revision, si Texecution n'6tait prise que 
pins de six mois apres la taxation des frais ? Cette question a d6j& 
ktk d6cid6e dans lies deux causes, 8 Revue legale, 447, Langevin 
T. Martin^ — 15 L. G. B., 272, Audet v. Asselin. Le droit fran9ais an* 
cien et nouveau exige un avis de liquidation des frais et m6me 
de plus la signification de Tordre de liquidation apres qu'il a 6t6 
prononc6. 

L'ex6cution prise par les faillis Ta 6t6 pour des frais non 
liquid^s et par consequent pour un jugement qui n'6tait pas 
ez^cutoire ; elle est par Ik m6me nulle, et le jugement qui en 
prononce la nullity] doit dtre confirm^. 

Jugement confirm^. 
Brooks^ Camirand Sf Hurd, pour les faillis. 
Engine Cripault, pour McGrinley et al. 



COUE DU BANC DE LA HEINE— EN APPEL, 

6 SEPTEMBRE 1877. 

Chram DoBiON, J. C, Monk, Bamsat, Tessieb, JJ. 
COMPAGNIE DU GEAND TEONC et GODBOUT. 

Juo£ :— 1". Qu'une oompagnie de chemin de fer est respoDBable d'an accident arrive i 
la traverse d'lrn chemin pablic, m6me ai elle a pria tontea les pr^cantiona ex- 
preaa^ment exigto par I'acte dea chemioa de fer, n elle n'a paa, en oatre, pris 
tontea lea prtontiona additionnellea que la nature ezoeptionnellement dange- 
renae de la trayeree ezigeait ; 
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'J ■-. 

Conpagnl* 2^. Qae le fait qa'ane corporation municipale serait oblig^de prendre des 

TroDo mesures de prtoation poor cette traverse, ne d^gage pas la compagnie da che- 

OodboQt. ^^^ ^^ ^^ ^® I'obligatioD de les prendre ; 

3'. Que le fait d'avoir mis un gardien k la traverse est de la part de la 
oompagnie da chemin de fer one admission qae telle traverse est ezoeptionnel- 
lement dangerease, et la sapprea^ion de oe gardien oonstitue alors ane prdsomp* 
tion de negligence ; 

4^. Que lorsqu'on homme est tu^ dans an accident, Taction qai compete k 
sa femme et i ses enfants, en vertu de Tart 1056 da C. C. pent 6tre intent^ par 
la veave sans joindre les enfants dans Paction, et qae la Coar n'est pas alors 
obligee de repartir entre la veave et les enfantsie montant de la oondamnation ; 

5^. Qa'an verdict ne peut pas 6tre mis de oOt^ parce qae le jage determi- 
nant les qaestions H soamettre aa jary avait soomis sealement oelle de la n^gli* 
gence da ddfendeur et non celle de la negligence oontribatoire de la victime de 
Taocident) la qaestion si Taccident e^t dd H la negligence da defendear renfer^ 
mant implicitement oelle de la negligence oontribatoire de la victime. 

La traverse sitnfie a L§yis, connne sons le nom de Bmnetfs 
crossings est reconnue 6tre tiiie des plus dangereuses possibles. 
La Compagnie dn Grand Tronc y avait en consequence tenu un 
gardien pendant une douzaine d'ann6es, mais ensuite I'avait 
supprim6. Le 25 Janvier 1874, Olivier Cauchon, x>osfiUon entre 
L§vi8 et St. Somuald, au moment oii il passait cette traverse 
avec la malle, fut tu6 par un train qui allait vers I'Est k une 
heure autre que Theure r^glementaire. 

La veuve de Oauchon poursuivit le Grand Tronc en dom- 
mages, et la compagnie fut, conform6meut au verdict rendu dans 
la cause, condamn6e k payer $2000 k la veuve. Appel fut inter- 
jet6 de ce jugement. 

ilf. Andrews^ C. R,^ pour Tappelant, soutint que le Grand 
Tronc n'aurait pas du 6tre condamn6 parce que le verdict £tait 
illegal et contraire a la preuve : 1° illegal en ce que le juge qui 
avait r6gl6 les questions au jury avait omis d'en mettre une eur 
la negligence contributoire du d^funt, et en ce que ce verdict ne 
distribuait pas le montant de la oondamnation entre la veuve et 
les enfants ; 2^ contraire a la preuve en ce qu'il n'6^ait pas 
prouv6 que I'accident fut arriv6 par la faute du Grand Tronc, et 
qu'il 6tait prouv6 que cette compagnie avait pris toutes les prfe- 
cautions exig^es par Facte des chemins de fer. M. Andrews ajou- 
tait que la traverse 6tant devenue plus dangereuse grkce k un 
changement fait par la corporation de L6vis, celle-ci aurait du 
prendre les precautions n6cessaires. 

M. F. Langdier^ i)our la veuve, pretendit que le juge ayant 
pos6 auz jur6s la question de savoir si Taccident 6tait du k la 
negligence de la compagnie seulement, n'avait pas besoin de 
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6oaxnettre la question additionnelle de savoir si led^font y avait^^j^f^^* 
coiitriba6 par sa negligence, parceque, en demandant an jury si J^^r 
Taccident 6tait du k la faute de la compagnie, on le chargeait 
implicitement de s'enqn^rir si la fante dn d^funt y avait contri- 
bae. U a ajoute qne le Grand Tronc avait, sans doute, pris les 
precautions formellement ezig6es par la loi, savoir : pose d'une 
enseigne annon9ant la traverse, sonnerie de la cloche, etc., etc., 
mais qu'il aurait du, en outre, en prendre d'autres si la nature 
des lieux les rendait n^cessaires. Or, le fait qu'un gardien y avait 
ete mis pendant 12 ans constituait la preuve que cette precau- 
tion avait 6t6 con6id6r6e comme n6cessaire et le supprimer etait 
une imprudence. Si le changement fait par la v^ille de L6vis a 
rendu la traverse plus dangereuse, cela I'obligeait k prendre les 
mesures voulues pour la surety des voyageurs, mais ne d^gageait 
pas le G-rand Tronc de prendre celles prises auparavant, et au 
contraire rendait son obligation encore plus imperative. Quant 
a Taction, si elle ne pouvait etre institute que par tons les inte- 
resses conjointement, il suffirait qu'un seul laiss&t acheter son 
inaction pour arrdter le recours des autres. 

La Cour k Tunanimite, maintint le jugement. 

Langdier Sf LangeUer^ Proc. de la Demanderesse. 
Andrews^ Caran Sf Andrews^ Froc. de la Dfifenderesse. 
M. A. Hearn, C. R., Conseil de la Demanderesse. 
A, R. Angers, C. iJ., Conseil de la D6fenderesse. 



COURT OF QUEEN'S BENCH,— APPEAL SIDE. 

QUEBEC, 8th MARCH 1880. 

Oiram DoBioK, C. J., Monk, Bamsay, Tessieb, Ceoss, J.J 
PERKINS AND EOSS, in be SMITH. 

A quaodly of timber was pledged for the payment of a draft, and if the draft wan 
not paid, the holder was to sell the wood and place the proceeds to the owner's credit 
The draft was not paid, the owner of the wood became insoWent, and the pledgee sold 
the wood, of which he never had had actual deliverj. J9e^ that the pledgee could not 
place the balance of the price of sale, after paying the 'draft, to the credit of a former 
indebtedness of the owner. 

5 
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This was an appeal from a judgment of the Superior Court 
at Quebec, (Stuart, J.,) rendered the 6th October 1879, as fol- 
lows : 

The Court, &;c. Considering that the defeiMant hath pro- 
ved the allegations of his plea of perpetual exception in this 
cause filed, and more particularly that the said Walton Smith 
therein mentioned, on the 81 July 1875, upon condition of the 
defendant accepting drafts to the extent of $4,750 at three 
months, agreed to pledge with the defendant warehouse receipts 
and orders for six hundred thousand feet of lumber then at Sorel, 
to be held by the said defendant, as security for the due repay- 
ment of the acceptance of the said sum of $4,750. coupled with 
the power, if the said last mentioned drafts were not paid by 
the said Walton Smith at maturity, to sell the said lumber, and 
to place the proceeds to his credit ; 

Considering that at the time of making the said prox>o8al, 
the said Walton Smith was already indebted to the said defen- 
dant in a sum of $5,000 ; 

Considering that the said defendant did accept the drafts of 
the said Walton Smith for the said sum of $4,750 and obtained 
the pledge of the said lumber, upon the terms and conditions 
aforesaid, and that the said Walton Smith wholly failed and 
made default to pay the said acceptances at maturity, whereupon 
the said defendant did sell the said lumber so pledged to him 
and did credit the said Walton Smith with the proceeds of such 
sale, but that the same were wholly insufficient to pay the said 
sum of $4,750 and $5,000, already mentioned, and that the said 
Walton Smith is still indebted to the defendant in a large sum. 
of money, after such credit is given to him ; 

Considering that the present action is brought by the Plain- 
tiff as assignee of the said Walton Smith, an insolvent, and that 
the law of compensation applies to the present suit, in the same 
manner and to the same extent as if the said Walton Smith 
were himself the plaintiff, and that he hath no such action, 
inasmuch as the proceeds of the said sale are absorbed and com- 
pensated by the indebtedness of the said Walton Smith to the 
defendant, as well under the law as under the said agreement, 
the said plea is maintained and the present action dismissed 
with costs, 

Languedocy for Appellant. — On the 15th April 1873, Walton 
Smith, a lumber manufacturer of the Ottawa district, obtained 
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from the respondent, James Gibb Boss, advances in cash to the ^VuJ" 
amount of $5000.00, on his draft at four months, bearing that '^'^' 
date. On the 81st of July 1875, while still owing the above 
amount, he agiSn applied to the respondent for money and, to 
secure repayment of it, he signed the loUowing undertaking, in 
form of a letter to Messrs Soss & Co., under which name the 
respondent carries on his business : 

Quebec, Slst July 18t5. 

'' Messrs Boss & Co., Quebec, 

" On condition of your accepting my drafts to the extent of 
'' four thousand seven hundred and fifty dollars at three months 
^' date, I hereby pledge with you warehouse receipts and orders 
for six hundred thousand feet of my lumber now piled in Mr. 
W. Hill Carter's yard at Sorel, to be held by yon as security 
" for the due repayment to you of the amount of your accept- 
'' ance $4,750 ; with a commission of 2^ per cent on the same 
and if you are not repaid on or before the maturity of your 
acceptance, I hereby authorize you to sell the said lumber 
whenever you think best at the best price possible and after 
" charging 2^ per cent on sales of lumber and interest if any at 
'' the rate of 8 per cent, place the proceeds to my credit. 

(Signed), "Walton Smith. 

* 

Koss having agreed to these terms, Smith drew on him on 
the 2nd August 18^5 at three months for the $4,Y50 and the 
draft was duly accepted. On the 5th of February 1876, Smith 
having failed to refund these advances, an account was drawn 
showing an amount due of $50t9.13 which included commis- 
sion and interest to the 8th of May following. Smith gave his 
promissory note for this sum, but did not pay it. On the 26th of 
May 18 Y6, having become insolvent, he made an assignment of 
his estate, under the Act of 18^5, to A. Bourgeau, official assi- 
gnee, and at the meeting of creditors convened for and held on 
the 27th June 1876, tlie Appellant was appointed by the credi- 
tors assignee to his estate. 

Five months after Smith's assignment, on the 25th October 
1876, Soss sold the 600,000 ft. of lumber mentioned in the agree- 
ment of the Slst July 1875 to Thomas McGreevy, of Quebec, at 
$11 x>er 1000 feet, payable and paid on the 15th of June follow- 
ing. The price being in excess of the advances secured, the pay- 
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^*^'" ment of it closed the transaction, and the relative position of the 
parties is shown by the following account. 

Quebec, June 16th, 1879. 

The insolvent estate of "W. Smith (A. M. Perkins, assignee) 

In account with Messrs Eoss & Co. 
1876 
May, 8, To amount W. Smith's note......... $5079 13 

'' 26, '* cash premium insurance on 

lumber at Sorel 41 20 

Sept. 22, '' cash paid for yard rent to Paul. 80 00 
Dec. 4, " cash paid to W. Carter deliver- 
ing charges 60 00 

1877 
June, 15, " cash int. at 8 per cent on $4750 

from May 8th 1876 420 11 

'< '' '' commission 2^ per cent on $6600 165 00 

$5795 44 

Cr. 

June, 15. By proceeds sale 600,000 ft. lumber 

at $11 p. m $6600 00 

6600 00 

Balance due estate W. Smith : $804 56 

The plaintiff and appellant contends that this balance, 
with interest at 8 per cent from June 15th 1877, is due and 
payable to the estate of Walton Smith and brings action to re- 
cover it, and the respondent, in answer, claims the right to set 
it off, for so much, against the old debt of $5000 due him by 
Smith, for the amount of his draft on the 15th of April 1878. 

The question which arises is therefore one of compensation. 
It is indubitable that on the 15th of June 1877, Boss held Smith's 
unpaid draft for $5000, for which he had a right to file a claim 
in the hands of the appellant. It is equally certain that on that 
day $804.56 came into his hands over and above the amount 
secured to him, under the agreement of the 31st July 1875. Did 
the law of compensation, enunciated in the articles 1187 and 
1188 of the civil code, take effect at that moment and entitle the 
respondent, as Smith's creditor for $5000, to appropriate the 
$804.56 ? We submit it did not, and indeed were it not that 
judgment has been rendered declaring it so, the bare statement 
of the case would, to our mind, have sufficed ' to show that not 
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one of the essential elements of the law of compensation is to be ^"^^^ 
found in it. ***•■• 

The law vests in the assignee all right, power, title and in- 
terest which tllb insolvent has in and to any real or personal 
property, including his books» moneys, negotiable papers, stocks, 
bonds and others securities, and generally all assets of any kind, 
to be held in trust for the benefit of the insolvent and his credi- 
tors, and this from the moment the assignment is made. It is 
therefore to the assignee alone, in his double capacity of trustee 
to the creditors and to the insolvent that all debts become due 
and imyable, and he alone can exercise the right of action ac- 
cruing by reason of them. The sole purpose of this transfer of 
rights is that a fair and equal distribution of the insolvent's 
assets among his creditors may be had. It is manifest therefore 
that the diverting any portion of the assets of the estate from 
the trust, defeats the object of the law completely. It must thus 
be clear that the assignee is something more than the represen- 
tative of the insolvent, he also represents the creditors and the 
notion that he is simply the ai/ant cause or conti$matio persona of 
the insolvent is altogether erroneous. And so, though he becomes 
the creditor of the insolvent's debtors, he does not therefore be- 
come the debtor of the insolvent's creditors. Now the first ele- 
ment in the law of compensation is clearly the mutuality of 
debts, or the simultaneous existence in two persons of the qua- 
lities of creditor and debtor of each other. Applying these prin** 
ciples to our case,«*we find that, on the 15th of June 18 (TiT, the 
respondent became the debtor of the appellant for ^804.66, but 
he never was a credi1;,or of the appellant and, conversely, the 
appellant, on the same day, became the creditor of the respon- 
dent, but never was his debtor. 

Insolvency is the state of a i>erson who cannot pay his debts 
in full, and the law on the subject is enacted with the twofold 
view of affording relief to the unfortunate debtor and of realizing 
as promptly as possible, and distributing his assets among his 
creditors. Neither one of these objects could be attained if, after 
the assignment, each creditor were to remain entitled to the full 
amount of his debt, for no distribution of assets, which arc in- 
sufficient to satisfy all the debts, could take place. It is plain 
therefore that from the date of the assignment, the amount to 
which each creditor becomes entitled is uncertain and is made 
contingent on the proportion which the Whole of the assets will 
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^'iJi" ^®*^ *^ *1^® whole of the debts. Now the next element in the 
^'^■- law of compensation is clearly the certainty of the debts to 
be compensated, they must be claires el liquides. Applying again 
these principles to onr case, we find that on ih.% 15th of June 
1877, the respondent became indebted to the appellant in a fixed 
and liquidated sum of $804.56 but what sum he was on that day 
entitled to claim on account of Smith's draft for $5,000, does not 
appear ; there was no fixed or liquidated amount for which he 
could style himself a creditor. 8 Pardessus, Droit commercial, 
p. 814. Dalloz, Repertoire, vo. Faillite Nos. 251, 52, 58. B6dar- 
ride, Faillites & Banqueroutes, No. 90, rol. 1, p. 120. Bravard de 
Verridres, vol. 8, p. 160. 

These reasons appear to us conclusire, but we cannot close 
our case without adverting to one or two pretensions, set up by 
the respondent at the argument in the court below, and which 
he will no doubt urge against us here. 

The first is, in substance, that the letter of the 81st July 
1875 gave him a lien on the 600,000 feet of lumber, for the old 
debt of 15000, as well as for the $4750. We have always un- 
derstood and do not hesitate to affirm, as sound law, that con- 
tracts creating liens are stricUjuris^ and that no intendment will 
be made in their interpretation, to extend them beyond their 
undoubted express purport. This rule admitted, to construe the 
agreement as confirming a lien for aught else but the $4750 in- 
terest and commission is beyond our powers of comprehension. 
But, we are told, it includes an authority to sell, in defetult of 
payment, and a direction to place the proceeds to Smith's credit, 
and therefore it gave rise to a mutuality pf debts, by reason of 
which compensation took place. This reasoning proceeds from 
a confusion of ideas. A direction to employ, in a given manner, 
funds to be realized at a future date, can, under no circumstances 
whatever, constitute a debt, especially when the realization of 
the funds itself is a mere contingency. Suppose for instance 
Smith had refunded the $4750 when due, the authority to sell 
would evidently have, ipsofacio^, been revoked, and can it be for 
one instant pretended, that anything in the agreement would 
have entitled Soss, by reason of the $5000 draft, to any claim on 
the lumber or its proceeds, if afterwards sold. It must be borne 
in mind that the law in England is different ^rom ours, in this 
respect, that it is not mutuality of debts actually existing which 
in England, gives a right to set off, but simply a mutuality of 
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credit given likely to terminate in a debt. But even under the 'Yud"' 
law of England, set-off would not be allowed in this ca8e,which **^ 
does not seem to us distinguishable from Young v. The Bank of 
Bengal^ 1 Moore P. C. C, p. 150. In fact, under our law, the di- 
rection to place proceeds to Smith's credit did not amount to 
anything, because, had he not become insolvent and the $5000 
remaining due, the surplus on the sale would, by sole operation 
of law, have belonged to Ross. We therefore maintain that the 
mutuality of debt, arose on the 15th of June 1877, when Ross re- 
ceived the price of the lumber, and not before. 

The Resix>ndent'8 other pretension is that section 107 of the 
insolvent act entitles him to the benefit of the law of compensa^ 
tion, and, at first sight, a superficial reader might, no doubt, be 
led to believe that it does away with the argument on compen- 
sation urged by us above. A more attentive consideration of the 
subject will soon remove that impression. There is an essential 
distinction between the English law of set-off and the French 
law of compensation, which governs us. The latter is common 
law and takes effect in all cases and between all parties, when 
the nature of the debts admit of it. The former exists under sta- 
tute and was only introduced in the reign of George the Second, 
like all statutory enactments, is is never applied beyond the 
cases referred to in the act, and, whenever required, can only be 
extended by. special enactments. For this reason, a clause has 
always been found necessary and introduced in the different 
bankruptcy laws, to give the right of claiming set-off against in- 
solvent estates. Now our act of 1875 is a federal apt passed, not 
for one Province alone, but for the whole Dominion, the far 
greater portion of which, is governed by English law, and here, 
as iu England, it was no doubt felt that, if some clause, in the 
nature of section 107, were not introduced, doubts would arise 
in the English Provinces, as to the right of claiming set-off, in 
any case against a bankrupt estate. But the section itself allows 
no doubt on the subject, for it introduces the law of set-off, o^ 
admimslered by the court whether of law or equity^ in other words it 
simply declares that the law existing in each Province shall ap- 
ply in insolvency, and, as far as our Province is concerned, it 
amounts merely to a negative enactment that nothing in the 
act shall be construed as affecting the law of compensation. The 
result is that where two persons are at the same time creditors 
and debtors of each other, the debts being Hguides^ if one of them 
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'\?d°' becomes insolvent, the fact does not affect the compensation. In 
^*^' other words, the clause only refers to the compensation of debts 
existing at the time of the assignment. Indeed, any enactment 
in the statute, which would have gone beyond this, would have 
been ultra tnres of the Dominion Parliament, as altering a law on 
civil rights in this Province, with which our local legislature is 
alone competent to deal. 

Stuart {Oustavus)^ for Respondent. — According to the inter- 
pretation put upon the contract by the Respondent, Walton 
Smith had the right, at any time before the maturity of the 
drafts or the promissory note afterwards given in renewal, upon 
paying the amount thereof, to obtain possesssioli of the property 
pledged, but if he failed to repay the advance before maturity, 
then this penalty attached, that Ross & Co. could sell at such 
time and for such price as seemed to them advantageous, and the 
whole proceeds of sale became pledged, not only for the amount 
of the special advance for which the lumber had been given as 
security, but for any further sum in which he might be indebt- 
ed to Ross & Oo. No other interpretation can be placed upon 
concluding words of the letter ^^ place the proceeds to my credU'^ 
Had the common intention of the parties not been that the 
whole sum realized should be imputed in payment of Walton 
Smith's indebtedness, there would have been a special provision 
for the repayment of the amount of the special advance and 
for the disposal of the balance. The respondent's pretension is 
that, even had a debt, in part payment of which the sum in 
question is imputed , not become due until after the payment of 
the money received from the sale of the lumber pledged, and 
until after the insolvency of Walton Smith, still Ross & Go. 
would have been entitled to retain the balance inasmuch as the 
whole proceeds where pledged to them. 

According to the law of compensation, as soon as the Res- 
pondent received the proceeds of sale, the balance remaining, 
after payment of the special advance, extinguished an equal 
amount of the previous indebtedness of Walton Smith to Ross 
& Co., even without the knowledge and against the will of either. 
The pretension of the appellant is that the insolvency of Walton 
Smith prevented the operation of the law of compensation, and 
that the defendant is not entitled to plead compensation to the 
Assignee in the manner he could have pleaded it to Walton 
Smith. The Insolvent Act lSt5, sec. 107, provides '' The law of 
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set-off as administered by the Courts, i^hether of law or equity, '•Jjj"* 
shall apply to all claims in insolvency, and also to all suits ins- 
tituted by an Assignee for the recovery of debts due to the Insol- 
vent, in the same manner and to the same extent, as if the insol- 
vent were plaintiff or defendant, as the case may be, except in so 
far as any claim for set-off shall be affected by the provisions of 
this act respecting frauds or fraudulent preferences." 

If by the very letter of the' Insolvent Act, the law of com- 
I>ensation shall apply in suits by the assignee, *' in the same vian* 
ner and to ike same extent as if the insolvent were plaintiffs " it seems 
difficult to perceive, in what way the Insolvent Act has, on the 
subject of compensation, altered or overruled the common 
law. It cannot be seriously contended that if Walton Smith 
had himself been plaintiff, the defendant would not have been 
competent to invoke compensation and extinction of the amount 
demanded by his previous indebtedness, at that time, amoxmting 
to over $5,000. It seems equally clear that the Insolvent Law 
has made the assignee in all suits in which questions of com- 
pensation may arise represent not the creditors, but the insol- 
vent. The case of Miner v. Shaw et al. , and Shaw et al. v. Molson's - 
Bank, 28 L. 0. J. p.l50, applies the principles of the common law 
to a debt falling due after insolvency, and recog^nizes to the 
fullest extent the fact that the law of compensation remains xm- 
changed, so far as transactions which took place previous to the 
insolvency are concerned, even when the debts fall due after the 
insolvency. That case goes further than the present one, inas- 
much as there, the debt only became due after the insolvency 
of the plaintiff, while in the present suit the debt fell due before 
the insolvency ; it is true that the draft at maturity was renewed 
by a promissory note, but as the last was unpaid at the time of 
the insolvency, no novation took place. 

But this point also is decided by Miner v Sliaw, viz : that in- 
solvency is not a bar in law to the exercise of compensation. It 
is true that according to some of the authorities in France, com- 
pensation cannot be allowed when the draft falls due after the 
insolvency, but the reason given is that *' cette compensation 
porterait prejudice au droits acquis par les cr£an(*iers.'* Toullier 
Droit Civil Fran9ais, vol. 7, No. 881. This reason however loses 
all weight when we consider section 107 of the Insolvent Act, 
whidh eliminates from the consideration of all questions of com^ 
ponsdtion, any thought of the creditors, and refuses to them any 
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'•^■^ " droits acquis," whereby the common law rights of the credi- 
^'^ tor opposing compensation would be infringed, and makes it a 
question entirely between the insolvent and his debtor, regard- 
ing the assignee as the representative of the insolvent and 
not of the creditors. While, however, some of the French au- 
thors refuse to allow compensation in matters of *' fisdllite," they 
agree in maintaining the operation of the law in cases of '^ de- 
confiture." 4 Mass6, No. 281'7. Sirey 1869, 2nd pi., 112. 

Re Daw 14 B. E. 807 (reported in Clarke's Insolvent Act, 1875, 
p. 284) is a case similar to the present one, in which the law of 
set*off was enforced. 

Sib a. a. Dobion, C. J. — The appellant in his capacity of 
assignee to the insolvent estate of Walton Smith, lumber mer- 
chant, claims from the respondent the sum of $1742.50 under 
the following circumstances. 

On the Slst July 1875^ Walton Smith wrote to the resi>on- 
dont, doing business under the name of Boss & Co., a letter 
which is as follows : 

" Quebec, Slst July 1875. 
• ** Mbssbs. Boss & Co., Quebec. 

*^ On condition of your accepting my drafts to the extent of 
'* four thousand seven hundred and fifty dollars at three months 
" date, I hereby pledge with you warehouse receipts and orders 
" for six hundred thousand feet of my lumber, now piled in Mr, 
" W. Hill Carter's yard at Sorel ; to be held by you as security 
'* for the due repayment to you of the amount of your accept- 
*' ance, $4750, with a commission of 2| x>6r cent on the same, and 
" if you are not repaid on or before maturity of your acceptance, 
" I hereby authorize you to sell the said lumber whenever you 
" think best, at the best price possible, and after charging 2^ per 
" cent on sales of lumber and interest, if any, at the rate of 8 per 
" cent, place the proceeds to my credit. 

(Signed,) Walton Smith." 

This proposition was accepted, and on the 30th and Slst of 
July 1875, Smith transferred by endorsement to the respondent 
a warehouse receipt for 475,000 feet of lumber and gave him an 
order for the delivery of 125,000 feet more, making 600,000 feet 
of lumber, being -pari of a larger quantity which Smith had in 
the lumber yard of W. Hill Carter, at Sorel. On the 2nd of Au- 
gust following. Smith drew on the respondent for $4,750« and 
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his draft, payable at three months from date, was accepted and ^Y^j*» 
paid at maturity by the latter. "**•• 

Smith haying failed in business, made an assignment of his 
estate on the 26th of May 1876, and in due course the appellant 
was appointed assignee to his insolvent estate. 

Five months later, that is on the 25th of October 1876, the 
respondent sold the 600,000 feet of lumber, mentioned in the 
warehouse receipt and delivery order, for $6,600, payable on the 
15th of June 1877. 

The action is for the balance due to the estate Smith on the 
sale of the lumber. 

The respondent by his plea contends that he paid for Smith 
in 1878 a draft for $5,000, and that he is entitled by the terms 
of his agreement to credit on the sum still due on this draft 
any balance arising out of the sale of the lumber. 

On this issue the Sui>erior Court maintained the plea of 
compensation and dismissed the appellant's action. 

There is no contestation about the facts. After deducting 
from the price of the lumber sold by the respondent, the amount 
of the draft of 2nd of August 1875 and charges, there remains a 
balance of $804.56. The question submitted by this appeal is 
whether the plea of compensation opposed by the respondent is 

well founded. 

It is clear that under the terms of the agreement stated in 
the letter of 81st July 1875, the 600,000 feet of lumber were 
pledged as security for the payment of the draft of the 2nd of 
August 1875, and for no other 

This pledge was not a pledge made under art. 1966 of the 
civil code, for there was no actual delivery of the lumber, which 
delivery is an essential condition of such a pledge. (Pothier, du 
Nantissem'ent, No. 8. Troplong, Friv. et Hyp. No. 168.) The pledge 
here was effected by means of the transfer of a warehouse receipt 
and delivery order under the provisions of ch. 54 of the Conso- 
lidated Statutes of Canada, sections 8 and 9, and 81 Vict. ch. 11, 
sections 7, 8, 11, 12 and 18, and as such could only be given for 
securing the payment of a debt contracted at the time the trans- 
fer was made and not for any anterior debt. 

The respondent whether under the law or the terms of this 
agreement, could only claim a special privilege on the lumber, 
as security for the jpayment of the draft of the 2nd August 1875, 
and Smith or the appellant, on paying that draft and incidental 
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^wd°' charges, at any time before the saU, might hare claimed from 
*^- the respondent a release of the lumber, which, until the sale of 
December 1876, was part of the assets of Smith's insoh^ent es- 
tate, but subject to the respondent's special lien. 

There can be no doubt that if the pledge had covered both 
claims of the respondent, he would have been entitled to retain 
the whole price of sale of the lumber, for in that case he would 
have been entitled to be paid by preference to all other credi- 
tors out of the proceeds of the sale, — although made after the in- 
solvency of Smith ; but having no privilege for his claim of 
1878, can the respondent retain the balance of the price in com- 
pensation of his unsecured claim. 

The section 107 of the insolvent act of 1875 has been in* 
voked in support of the respondent's pretensions. This section 
although perhaps not drawn with sufficient precision, merely 
provides that the law of set-off (that is the law of compensation, 
for we have here no law of set-off in the technical sense in 
which that term is ordinarily used) as administered by the courts 
of law or equity, (that is the courts in each province), shall 
apply to all claims in insolvency, and does not in the least de- 
gree alter the rules of compensation or extend them to cases in 
which compensation could not take place before the act. 

By article 1188, *' compensation takes place by the sole ope- 
*' ration of law between debts which are equally liquidated and 
*' demandable and have each for object a sum of money or a cer- 
" tain quantity of indeterminate things of the same kind and 
" quality." 

At the time that Smith made an assignment of his estate, 
no compensation had taken place. The lumber was not then 
sold and therefore there did not then exist two liquidated debts 
having each /or their olgect a sum of money ^ nor a certain quanJtHy of 
indeterminate things of the sfime kind and quality. 

There could be no compensation between the sum of money 
due bv Smith on the draft of 1878, and the lumber mentioned 
in the warehouse receipt transferred to the respondent, and al- 
though the latter was entitled to retain out of the proceeds of the 
lumber the amount of the draft of 2nd of August 1875, it is not 
owing to any compensation, but by reason of the privilege he 
had acquired on the lumber for the payment of this last draft. 

" Compensation does not take place to the prejudice of ri^ts 
*' acquired by third i)arties," art. 1196 C. C. The very instant a 
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debtor becomes inBolyent and makes an assignment of his estate, ^^^ 
all his unsecured creditors acquire a right to be paid by contri- 
bution out of the proceeds of his estate, without any priority or 
preference between them. From that moment, the rights of his 
creditors are finally determined and no compensation,which did 
uot exist before the assignment, can be claimed to the prejudice 
of the other creditors after the assignmeiit has been made. 

This is well explained by Larombidre, under art. 1291 C. N. 
No. 27, 2§. Where he says : '' La failhte d6clar6e fixant irrfivoca- 
*' blement le sort de tons les cr^anciers, la compensation Ugale 
'' ne pent plus s'oi>6rer au profit d'un seul, puisqu'elle aurait 
^^ lieu au prejudice des droits acquis en faveur des autres. Et, a 
" cet 6gard, il n'y a aucune distinction entre les dettes commer- 
" ciales et les dettes non commerciales. 

And again §4. *' Quant k la cession de biens, judiciaire on 
'^ Yolontaire, elle empdche la compensation de droit, lorsque les 
'* £l6ments n'en out 6t6 r6unis qu'apres Tabandonnement des 
*' biens ikits par le d6biteur. Elle n'aurait lieu, en efiet, qu'au 
^' prejudice des droits acquis aux autres cr^anciers dont la ces- 
^* sion de biens a d^finitivement fix6 la i)osition." 

TouUier, vol. 1, No. 881 § 2. also says : ^' Mais la compensa- 
^' tion n'est i)oint admise en fareur de celui qui, 6tant cr^ancier 
'' ou d^biteur du failli avant Touyerture de la faillite est deyenu 
^' depuis son d6biteur ou son cr§ancier, de quelque maniere que 
ce soit." 

The same doctrine is held by Merlin, Bep. yo. compensation, 
§2. No. 5. — Zaccharite Ed. by Aubry & Ran, yol. 2, p. 409. — Par- 
dessus, yol. 5, No. 1125, and by all the Courts in France. 

Sirey in a note to the case of Blanchy y. Gas decided 24 Nov. 
1841, says : ** II n'est done pas plus douteux, aujourd'hui qu'au- 
" trefois, que la rdgle en yertu de laquelle aucun paiement yala- 
*' ble ne pent 6tre iait apres la faillite, s'oppose ^galement k la 
'* compensation, qui est un mode de paiement et qui, aussi Men 
" qu'un paiement, aurait pour effet de rompre r6galit6 sous le 
" niyeau de laquelle tons les crfeanciers doiyent passer." Sirey, 
1842—1—80.) 

In accordance with this rule we decided the case of Walker 
V. Doutre, 23 L. C. Jurist. 317. 

The compensation here claimed cannot take place, ^ for as 
Pardessus obseryes, (loc. cit.) : — 
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" Ce n'est plus an failli qn'il (le d6biteur avant la faillite) 
*^ devra dans six mois, mais bien a la masse de la faillite." 

So here the respondent has a claim against the insolvent 
and he has since the insolvency become the debtor of the estate, 
that is of all Smith's creditors. No compensation can take place 
because one of the essential conditions required to oi>erate com- 
pensation is wanting : there are not two persons mutually 
debtor and creditor of each other. Art. 1187 C. C. 

It has been contended that by the terms of the agreement 
the respondent was authorised to place the price of the lumber 
to the credit of Smith and that he was thereby entitled to retain 
the whole of it. 

We have already seen that this agreement gave the respon- 
dent no privilege on the lumber itself, except for the amount of 
the draft of the 2nd of August 1875, and it is evident that the 
parties could not validly stipulate that the monies which would 
come into the hands of the respondent after Smith's insolvency, 
should be in discharge of the unsecured claim he held against 
him ; such stipulation even if made in express terms would have 
been utterly valueless. The concluding part of Smith's letter 
would have enabled the respondent to retain the monies receiv- 
ed while Smith was still solvent, but can be of no avail as 
against his creditors. 

There is only one other observation that I wish to make, it 
is relative to a commission of 2|^ per cent which the respondent 
has claimed for guaranteeing the payment of the price of sale of 
the lumber. This cannot be allowed under the contract, which 
specially provides what are the commissions the re8i)ondent 
shall be entitled to, and it is therefore rejected. 

The judgment of the court below is reversed and the res- 
pondent is condemned to pay to appellant the sum of $802.56. 

Bamsat, J, — The form of the contract leaves considerable 
room to doubt whether it was the intention of the parties, in 
case of non-payment of the new advance, to allow the respon- 
dent to place any balance there might he out of the proceeds of 
sale of the timber, after paying the new draft, commission and 
charges, to the credit of the old account. But even if we admit 
that the authorization to place the proceeds to account of Walton 
Smith could only have one meaning, that is to say, that it 
should affect the general balance, it does not seem to decide this 
case. There is no pretension that there was any transfer or pledge 



COURT OF QUEEN'S BENCH, 1880. 19 

of anything bnt the warehouse receipts and orders ; there was '•^';^]"" 
no actnal delivery and no separation of the wood indicated in ^^*^* 
the delivery order from the rest of Smith's timber. It was there- 
fore a pledge under our special legislation and cannot coveV past 
indebtedness, as we held in the case of Robertson and Lafoie. 

Then as to compensation, there could be none, for the sale 
did not take place till after the insolvency ,and there could be no 
compensation between timber and money. 

The Court, &c. Considering that on the 26th day of May 
1876, Walton Smith named in the pleadings in this cause, made 
an assignment of his estate under the Insolvent Act of 1876, and 
the appellant was thereafter duly named assignee to his insol- 
vent estate. 

And considering that before his said insolvency, to wit, on 
the 31st day of July 1875, the said Walton Smith pledged to and 
with the resi)ondent, a certain warehouse receipt, for four hun- 
dred and seventy-five thousand feet of sawn lumber, then stored 
with, and held by one William Hill Carter, at Sorel, in the 
county of Bichelieu, and a certain order which he had given to 
the re6ix>ndent addressed to and accepted by the said William 
Hill Carter, for the delivery of a further quantity of sawn lum- 
ber, to wit, the quantity of one hundred and twenty-five thou- 
sand feet to be taken from lumber of the said Walton Smith in 
the possession of the said William Hill Carter, which warehouse 
receipt and order, the said Walton Smith pledged for the 
payment by him of a draft for the sum of $4750, dated 2nd Au- 
gust 1875, and payable three months after date, accepted by the 
said respondent, with the further condition, that if the said draft 
were not paid at maturity the respondent would be entitled to 
sell the said lumber and place the proceeds to the credit of the 
said Walton Smith ; and considering that the said draft was not 
paid at maturity and the respondent thereby became entitled to 
realise his said pledge ; 

And considering that the said lumber represented by the 
said warehouse receipt and order, were sold by the respondent 
long after the said insolvency, to wit, on the 25th day of October 
1876, and produced a sum not only sufficient to pay the said 
draft with the charges and disbursements incident thereto and 
to the renewal thereof, and to the sale of the said lumber inclu- 
ding commission and interest thereon, in all amounting to the 
sum of $5960.44, and also a further sum or surplus of $804.56, 



80 COURT OF QUEEN'S BENCH. 1880. 

^t!?d" which the respondent claimed to have the right to retain on 
***•• account of a debt which the said Walton Smith owed him prior 
to the said Slst day of July 18*75 ; 

And considering that by law and in virtue of the statute in 
that case made and provided, it was not competent for the said 
Walton Smith to pledge to the respondent warehouse receipts 
for other than advances made at the time of the transfer thereof ; 

And considering that the respondent was never put in actual 
possession of the lumber represented by the said order, and that 
the same was not measured, counted, separated or delivered be* 
fore the said insolvency nor up to the time of the said sale there- 
of by the said respondent, and consequently remained the pro* 
perty of the said Walton Smith and became vested in the api>el- 
lant as his assignee, and notwithstanding the agreement to place 
the proceeds thereof to the credit , of the said Walton Smith; it 
was not competent for the resi>ondent after the insolvency of the 
said Walton Smith to place the proceeds thereof to the credit of 
the said prior debt, so due to him by the said Walton Smith, 
nor for any liability over and beyond the amount of the advan- 
ces so made at the time the pledge was given and was so 
secured by the said warehouse receipt ; 

And considering that the respondent is bound to account 
for and pay to the appellant the said surplus of $804.56^; 

And considering that there is error in the judgment rendered 

by the Superior Court sitting at Quebec, on the 6th day of 

October 1879, this court doth reverse the said judgment ; and 

proceeding to render the judgment which the said Superior 

Court should have rendered, doth condemn the said respondent 

to pay to the appellant in his said capacity, the said sum of 

$804.66 with interest at the rate of six per centum per annum 

from the llih day of December 1878, date of the service of the 

action, and costs incurred as well in the court below as on the 

present appeal. 

Jud&rment reversed. 
Bossi Sf Languedacy for Appellant. 

Rossy Stuart Sf Stuarty for Bespondent. 
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COUR DU BANC DE LA HEINE— EN APPEL. 

issa 

No. 80. 

Coram DoBiON, J. 0., MoNK, Bahsay, Tessieb, Cboss, JJ. 

PACAUD V. CORP. DU VILLAGE DE PEINCEVILLE. 

PBOC^DURE — ^EXCEPTION PRfLIMINAIRE — INSCBIPTION 

JcQE :— Qae le demandeur qui a fordoQ la partie advene da droit de plaider en yertu 
de rartlcle 131, peat inBCfire sa oause sur le r6Ie des enqu^tes et faire sa preuve 
erpartf, sans adjadication au pr^able sor Fexception pr^liminaire. 

Le demandenr par action rapport^e le ler mars 1880, recla* 
mait $5,000 de dommages de la d6fendere^e Tpout faux et mali- 
cieux emprisonnement. 

La d^fenderesse comparait par son procnrenr Mtre E. Ore- 

peau 

La d6fenderesse prodnit une exception d la forme k I'encontre 

de Taction. 

Le demandenr sans r6pondre k Texception & la forme, fait 
demande de defense an mSrite. 

Le demandeur forclos la d^fenderesse du droit de plaider 
an m^rite. • 

Le demandeur i^scrit la cause sur le role des enquStes pour 
faire sa preuve, exparte^ pour le 28 mars. 

La d^fenderesse pr^sente une motion all6guant " qu'attendu 
" que la dite d^fenderesse n'a pas plaid6 au fonds de la demande 
'' en cette cause, apres demande a elle faite k cette fin par le 
'* demandeur, que le dit demandeur Ta forclose du droit de 
" plaider au m6rite ainsi que c'6tait son ^roit de le faire ; 

" Attendu que, dans ce cas, le dit demandeur ne pouvant 
'' inscrire la dite cause, exparte, sur le mhite mais seulement sur 
" la contestation, savoir : sur la dite exception & la former et de« 
'' mander une adjudication sur la dite exception k la forme ; que 
*' la dite inscription du demandeur, exparte pour ce jour, et ses 
^' proc6d6s pour son enqu6te exparte sur le mtrite sont nuls et non 
" ayenus, qu'en consequence la dite inscription du demandeur 
'* ezparte et tous ses proc6d6s k I'enqudte soient declares nuls, 
'' ill6gaux et pr6matur6s, annull6s et mis a n6ant avec d6pens 
" distraits." 
6 
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" La CouT, etc., accorde la dite motion, en cons6qnence 
u?d^ Pri^ " declare nuls, ill^gaux, pTematnr6s annnll^s et mis au n6ant, 
^^ ** " la dite inscription du demandeur exparte et tons les proc6d68 a 
" Fenqtidte sur icelui." 

Le ler juin 1880, le demandeur a pr6sent6 k la Cour du 
Banc de la Seine une requ6te demandant la permission d'inter* 
Jeter api>el de ce jugement. 

Le demandeur disait ; 

Notre Code de Procedure a voulu mettre fin aux exceptions 
pr6liminaires qui sont pour Tordinaire autant de moyens de 
prolonger injustement la procedure et de priver la partie qui 
demande justice de I'obtenir ; et c'est dans le but d'empScher 
ces d6lais inutiles et v^xatoires que Tarticle 131 a 6t6 fait ; le 
demandeur a le droit de demander une defense au mhite^ avant de 
r^pondre k I'exception pr§liminaire, et en vertu de ce m6me 
article la partie d6fenderesse doit la produire dans les d^lais de 
la loi, et faute par elle de le faire, elle peut 6tre forclose du droit 
d'en produire plus tard ; la d6fenderesse dans ce cas se repose 
uniquement sur son exception k la forme pour faire d6bouter 
Taction du demandeur, comme le demandeur consent par cette 
procedure k voir son action debout6e, lors m6me qu'il prouve- 
rait le droit le plus clair et le plus apparent, si Vexceptiou k la 
forme est bien fond6e. 

II suit de cet aiticle que le demandeur ay ant forclos la 
d^fenderesse du droit de plaider au m^rite, il a le droit d'inscrire 
sa cause exparte sur le role des enqu6tes pour faire sa preuve, et 
ce en vertu des articles suivant, qui dficrete : 

L'article 140 : " Apres Texpiration de ces d6lais, la partie en 
** d6faut de produire est de plein droit forclose de le faire." 

L'article 148 : '* Dans le cas de forclusion du d6fendeur de 
** plaider, le demandeur peut proc6der exparte?^ 

L'article 817 : " Lorsque la partie dSfenderesse ne repond 
'' pas k Taction, la partie demanderesse peut inscrire sa cause 
" pour proc6der k Tenqufete." 

Le demandeur a inscrit la cause k Tenqu6te pour faire sa preu< 
ve exparte ; il n'a pas inscrit, dans le m£me temps sur I'exception 
k la forme, parceque la d6fenderesse n'avait pas d'enqu6te k faire 
sur cette exception, et que le cas actual est pourvu par l'article 
88 des Regies de pratique de la Cour Sup§rieure qui statue que 
<* le demandeur pourra inscrire pour audition sans r6pondre si 
'' cette exception p6remptoire a la forme, etant express6ment 
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*• pourvu que tel demandenr inscrivant ainsi, sera consid6r6 ^"^"^ 
" comme admettant les allegations contenues dans telle excep- ^JJ^3^"" 
" tion," ; done il rfesulte que lorsque le] demandeur inscrira sa ^*'*°'*'''"*- 
cause pour audition finale au m6rite, il inscrira pour audition 
finale au m6rite, dans le m6me temps, rexcex>tion & la forme de 
la d^fenderesse. Ainsi le demandeur s'^tant en tout x>oint con- 
form6e k la lettre et k I'esprit de la loi, il demande k ce que les 
conclusions de sa requite lui soient accord6es, et qu'il lui soit 
permis d'appeler du jugement interlocutoire de la Cour Inf(§- 
rieure qui retarde injustement Tinstruction de la cause. 

La defenderesse r6i>ond qu'elle a laissS prendre par le de- 
mandeur Tacte de forclusion contre elle, parce que Taction 6tant 
intentee pour des dommages de $5,000 que le demandeur recla- 
me de la dgfenderesse, cette cause devra n6cessairement fitre 
decid6e par un jury, et I'exception k la forme ne pent pas dans 
Tint^rfit des parties 6tre soumise au jury qui n*est pas competent 
a en juger le m6rite. II faut done que le tribunal inf§rieur 
juge le m6rite de cette exception, avant Tinstruction de la cause- 
Le demandeur a 6tk trop press6 dans ses actes de procedure, il 
n'avait pas le droit de faire son inscription sur le role des en- 
quotes et faire sa preuve expartcy sans avoir 6galement inscrit sur 
I'exception d /a /orm^; la d^fenderesse persiste dans le jugement 
interlocutoire dont on demande la permission d'appeler, sous ces 
circonstances la Cour ne pent lui donner cette permission, sur- 
tout quand cet appel aura Tefiet de retarder pour beaucoup 
I'instruction de la cause. 

Sib a. a. 1)obion, J. C. — La procedure faite par le demandeur 
en cette cause en vertu de Tarticle 0. P. C. est correcte, Particle 182 
la confirme ; la d^fenderesse a §te mise en demeure deplaider au 
m6rite, elle a refus6 de le faire ; le demandeur lui faisait cette 
demande k ses risques et perils, la d^fenderesse a done £t6 r^gu* 
lierement forclose du droit de plaider au m^rite de Taction ; le 
demandeur §tait done dans son droit lorsqu'il a inscrit sa cause 
sur le role pour faire son enqu^te exparte, puisque la d6fenderesse 
n'a pas voulu plaider d'autres moyens de defense que les excep- 
tions k la forme pour se d6barrasser de Taction du demandeur ; 
le jugement interlocutoire qui a, k la demande de la d^fende- 
resse, mis de c6t6 cette inscription est .n6cessairement erronn^. 
n y a mal jug6 ; ainsi la Cour accorde au demandeur la permis- 
sion d'appeler du jugement interlocutoire du 18 avril dernier. 
La Cour doit remarquer k la d^fenderesse que la question est 
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pocMd identiqne dans ces deux causes qui nous sent soumises, et que la 
^iS^^dJ*'* d^fenderesse consulterait ses int6r6ts eu se d^sistant d'uu des 
PrincTiito. ^^^^ jugements ; les frais d'un seul appel seraient suffisants. 

Mtre Cr6peau declare qu'il se d6sistera des deux jugements 
interlocutoires aux conditions ordinaires, c'est-d-dire en payant 
les frais, et demande a ce que le deman^eur ne fasse plus d'autres 
frais. 

Pacaud 8f Cannon^ j>out le Demandeur. 

Eug. Cr^eau^ pour la Defenderesse. 



COURT OF REVIEW, QUEBEC. 

31st march 1880. 

Coram Meredith, C. J., Routhier, Cabault, JJ. 
LEMIEUX V. LA BANQUE NATIONALE el al 

la this action, which was for the fees and disbanements of the Plaintiff, a notary 
public, in drawing a composition deed between L. & 8., and their creditors, the plaintiff 
chaiiged for the drawing of the deed, $60, and for his services during 42 days in travel- 
ling through the counties of Dorchester, Beauce and Quebec to see the creditors and to 
induoe them to sign, $175, and for a copy, $8. Edd^ That even under the section 22 of 
the Q, 39 v., c> 83, which makes parties to Notarial acts jointly and severally liable to 
the notary for his fees and disbursements, the parties to the said act oonld not be held 
jointly and severally liable for the said sums of $175 and $8. 

Meredith, C. J. — ^Action for the fees and services of the 
plaintiff, as a notary public, in preparing and completing an act 
of composition, between Messrs. Larochelle & Scott, and their 
creditors, amounting to $402. 

The Banque Nationale, The Merchants Bank, and two other 
creditors, are, with the insolvent and assignee, sued as being 
jointly and severally liable, under the 22nd section of the 39 
Vic, chap. 88, respecting the notarial profession. The words of 
that section are as follows : ^' Parties to acts executed before a 
*' notary, are jointly and severally liable for his disbursements 
" and fees." 

The plaintiffs account for $ 102, includes, among others, the 

following charges. 

For the deed of composition % 60 00 

For copy 8 00 

For powers of attorney 143 50 
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For services during 37 days at Quebec obtaining the Lemieax 

signatures of the creditors to the deed 125 00 ^^Zu 

For services during 5 days including evenings, in the ***** 

counties of Dorchester and Beauce, obtaining the 

signatures of the creditors 50 00 

The learned judge in the court below struck out, as wo 
think very properly, the charge of the plaintiff for powers of 
attorney $143.50. 

The defendants were not parties to those powers of attorney, 
and therefore they could not be made liable for any part of 
their cost. 

I also think that the copy ought to be charged to the party 
obtaining it, the making of a copy being no part of the prepa- 
ration of the act. 

The services, rendered by the plaintiff during forty-two 
days in travelling through the counties of Dorchester, Beauce 
and Quebec, to see the creditors and to induce them to sign, are 
those of private agent, and not those of a public officer, necessa- 
rily rendered in the preparation and execution of the instru- 
ment, and, therefore, I think cannot be charged against the cre- 
ditors who signed the act, jointly and severally. 

A Notary has a right to charge the party employing him, 
for all the services he has been required to render ; but his 
charge against the creditors, jointly and severally, must be con- 
fined to his services as a public officer, necessarily rendered, in 
the preparing and execution of the deed, to which the creditors, 
sought to be charged, were parties. 

I do not question the right of notaries to charge for travel- 
ling expenses, vacations, consultations and examinations, as 
allowed by section 21, but those charges must be confined to the 
persons at whose request the services charged for were ren- 
dered. 

The deed of composition, under consideration, upon its face 
shows that it was signed by all the parties on the 31st day of 
December 1878 ; and thus limits the services of the plaintiff as 
a public officer, to what was done on that day and in the prepa- 
ration of the deed. 

It is true that the deed declares that it was signed at Levis, 
at St Anselme, at St. Henedine, at St. Marie, and at St. Joseph 
de la Beauce, by those of the parties to the deed, who resided in 
those different places ; and at Quebec by certain other credi- 
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ifmieox tQpg^ g^j it jg j^Q^ ^j^gy t^ understand how the deed could have 
wliSSSlV heen signed by so many persons at so many different places on 
the same day, but we cannot presume the deed to be a false deed, 
for the purpose of adding to the charges of the public officer 
who is responsible for its being a true deed. 
Indeed the only part of the plaintifi^s account which we 
think can be allowed, is the charge for the prepa- 
ration of the deed of composition $60 00 

And when it is borne in mind that the plaintiff himself 
admits that every word of the draft of that deed was written 
by the counsel of the insolvent, Mr. Bos66, Q. C, we think the 
plaintiff* is not under paid by the sum of $60.00. 

Section 22 of the statute, which makes parties to notarial 
deeds jointly and severally liable to the notary for his fees and 
disbursements, may, as a general rule, be reasonable ; but the 
Legislature in framing that section, probably had not in view 
deeds such as that now before us ; but be that as it may, I take 
it for granted that no creditor who hears of this case will sign 
a composition deed,without seeing that it contains a reasonable 
provision for the payment of the charges of the notary. 

Judgment for (60. 
Belleau 8f Stafford, for Plaintiff: 

Hamel 4* Tessier, for Defendant. 



COUR DE CIRCUIT, QUEBEC. 

AVRIL 1880. 

Coram Meredith, C. J. 

SAMSON V. LES SYNDICS DES CHEMINS A BARRIfcRES 

DE LA RIVE SUD. 

Jug£ :— 1®. Que par la 4dme Victoria, chap. 17, sect. 4, lea syndics dee chemins i bar- 
ridres ont le droit de destituer tous les employes nomm^s par euz, ik bon plai- 
sir; 

2°. Qae ce pouvoir d'ailleurB.d^couIe de Tubjet m^me pour leqoel ils sont 
nomm&s qui est I'ad ministration de biens fiiisant partie da domaine public ; 

3**. Que oe droit leur ^tant donn4 et leur appartenant dans Fint^rdt de la 
bonne administration de la chose publiqne, les syndics ne peavent 7 renonoer. 
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Par ordre en conseil dat6 k Quebec le 16 Janvier 1880, et pu- ^"i;***" 
blifi dans la Gazette Officielley le 24 du m6me mdis, le gouverne- 52? lUn^\ 
ment de la province de Quebec revoqua la commission des syn- ^dlTulr*^ 
dies des chemins k barrieres de la rive snd et en nomma de 
nouveaux. 

Les syndics dont la commission venait d'fetre revoqufie, 
destituerent Tinspecteur existant dont le terme d'enga- 
gement n'etait pas determine, et nommerent a sa place le de- 
mandenr, avec une stipulation expresse, dans I'acte d'engage- 
ment, que la commission n'aurait pas le droit de mettre fin a 
I'engagement, avant Texpiration de trois 'ans, si ce n'est pour 
mauvaise conduite. 

En entrant en fonctions, les nouveaux syndics refuserent de 
continuer Tengagement du demandeur, k qui ils donnerent 
cong6, et reintfegrerent I'ancien inspecteur qui avait 6t6 destitufi. 

De la Taction du demandeur, qui rfeclame, en vertu de son 
engagement, son premier mois de salaire. 

Les defendeurs repondent k cette action : 

1®. Que les pr^tendus syndics qui ont signe I'engagement 
du demandeur, n'avaienf pas autorit6 pour le faire, leur commis- 
sion ayant 6t6 revoqu6e ; 

2°. Que le demandeur, ne sachant ni lire ni 6crire, n'fitait 
pas qualifig pour remplir la position d'inspecteur ; 

8^. Que, dans tons les cas, les nominations faites par les 
syndics peuvent 6tre rfivoquees suivant leur bon plaisir, la loi 
leuT donnant ce pouvoir, qui derive d'ailleurs de la nature des 
devoirs qu'ils ont k remplir ; 

4^. Que ce droit leur etant donn6 jwur des fins d' utility pu- 
blique, les syndics n'ont pas le droit d'y renoncer, et de lierleurs 
successeurs ou de se lier eux-m6mes par un engagement pour un 
temps d6termin6. 

La cour d6boute Taction du demandeur sur le principe que 
la clause contenue dans Tacte d'engagement, par laquelle les 
syndics renoncent au droit de mettre fin a I'engagement du de- 
mandeur avant Texpiration de trois ann6es, est ill§gale et nuUe, 
et ne pent lier leurs successeurs en office. 

Deck^ncy pour le demandeur. 

Belleau Sf Stafford^ pour les defendeurs. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, 3rd MARCH, 1880. 

Coram DoBiON, 0. J., Monk, Samsat, Tessier, Cross JJ. 

LAGAOfi ET AYOTTE. 

Held :— Although the creditor whose liahility is secured hypothecarily, is liable to 
MAite-arrA and eyen eoBpUu, yet in such case the Court will require a yery dear 
case of frand to juadfy the iasoing of a writ^ all the presumptions being against 
the existence of fraud. 

Levying Canada with unsatisfied debts unsecured is not, of itself conclu- 
siye proof of fraud. 

Appeal from a judgment of the Court of Eeriew, Quebec, 
reported at 5 Q. L. E. 240. 

Sir a. a. Dorion, J. C. — ^Le jugement dont Tappelante se 
plaint a 6t6 rendu par la Cour de Envision, qui a renvoyfee la 
saisie-arrfit avant jugement qu'elle avait fait faire des meubles 
de Tintim^i 

Les circonstauces qui out donne lieu k cette contestation 
entre les parties ont 6t6 indiqu6es au long dans le 5e Yol. des 
Eapports Judiciaires de Quebec, ou le jugement de la Cour de 
Eevision est rapport6e. II suffit de les rappeler bridvement. 

L'intim6 d6sirant s'en aller aux Etats-Unis pour une couple 
d'ann^es, fit ann oncer publiquement une rente par encan de son 
mobilier. Sur ce Tappelante cr^anciere bypothScaire d'une 
somme de $100 donna I'affidavit requis par Tarticle 834 du Code 
de Procedure Civile, et fit saisir les eff*ets mobiliers de I'intim^. 
Celui-ci pr^senta une requite ][)Our faire annuler la saisie*arr6t. 
A Tenqudte il a prouv6 qu'il avait toujours joui d'un bon cr§dit, 
qu'il n'allait pas aux Elats-Unis pour frauder ses creanciers, mais 
temporairement pour y gagner de I'argent et revenir acquitter 
quelques dettes qu'il avait ici ; que Tappelante 6tait cr6ancidre 
hypotb6caire et qu'elle avait d'amples garanties pour le paie- 
ment de sa dette. 

Sur cette preuve la Cour SupSrieure a maintenu la saisie- 
arrfit. 

Nous croyons que la Cour de E6vision a eu'raison d'infirmer 
ce jugement. 

Four qu'un creancier puisse obtenir une saisie-arrfit avant 
jugement, il faut qu'il 6tablisse 1" que son d^biteur lui est per- 
sonnellement endett^ pour une somme exc^dant cinq dollars ; 
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2^ qn'il se cache ou est but le point de qnitter subitement la 
province ou recdle ses biens avec Tintention de frauder ses ere- ^^""•' 
anciers, et 8^ qu'il croit que sans le b6n6fice d^une saisie-arrfit, 
il perdra sa dette ou souffrira des dommages. 

Or la preuve fait voir que deux des conditions requises pour 
justifier Tgrnanation 'd'un bref de saisie-arrSt avant jugement 
n'existent pas dans cette cause. L'intime ne se cache pas, ni ne 
recele ses biens. II est sur le point de laisser la province, il est 
vrai, mais non dans le but ou avec Tintention de frauder ses 
crganciers, et par son d6faut Tappelant n'est expo86 ni k perdre 
sa dette, ni k souffrir des dommages. 

Le jugement de la Cour de Revision est confirm^. 

Bamsat, J. — I think the judgment of the Court of Review 
should be confirmed. The case began by a saisie-arrit avant juge* 
ment. The plaintiff* complains Ist. That the debtor is concealing 
his effects with intent to defraud his creditors, and 2nd that he 
is about to quit the province with like intent. 

The defendant petitions to be relieved from this attach* 
ment and sets forth that the debt sought to be recovered is a 
first hypothec on a property worth four of five times the amount 
of the debt, and he denies the concealment of his effects. 

We have already held that the debtor whose . liability is 
secured hypothecarily is liable to saisie*arr6t and even to capias. 

At the same time it was clearly intimated, I think, that it 
would require a very clear case of fraud to justify a saisie-arr^t 
or a capias, where the debt was secured hypothecarily, at any 
rate that all the presumptions would go against there being any 
fraud, unless it were shown that the property was an insuffi-* 
cient security. It is all very well to say that the creditor has 
an interest in the moveables of his debtor although he has his 
debt secured by hypothec ; but people who secure themselves 
by hypothec do not generally trust to the personal recourse. 
Where the hypothecary security is ample it is perfectly evident 
that whatever may be the intentions of the debtor towards his 
other creditors, he cannot mean to defraud the hjriwthecary cre- 
ditor in particular, and make him lose his debt. The affidavit 
then in such case would not be true. In the case before us it 
is in evidence that the property is worth, at the lowest estima- 
tion, $600, and the hypothec is for $100. The debt therefore 
seems to be fuUy-secured. Again, the creditor made no demand, 
and the debtor used no secrecy in offering his goods for sale. 
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la^ He advertised tliem to be sold at public auction, and he made 

Ayotto. ^jjQ advertisements as public as possible. As for bis intention 

to leave Canada, it is fully explained, and we have held, I must 

say, I think unfortunately, that leaving Canada, where the debt 

is unsecured, and no steps are taken to satisfy it, is not of 

itself conclusive proof of fraud. 

Judgment confirmed. 
Gervais 4* Girin^ for Appellant. 

/. N. Bureau^ for Respondent. 



COUR DU BANC DE LA REINE— EN APPEL 

lEB MAI 18S0. 

Coram Tessikr, Cross, JJ. 

LES SYNDICS DES CHEMINS A BARRlflRES DE QUEBEC 

V. MICHAEL WALSH. 

fROCkS PAR JURY. 

Juos : — Que sur un appel d'an jugement da jage des sessions de la paix, il est A la dif. 
cr^tion de la Cour d'aocorder oa dc refuser un proods par jury sur cet appeL 

Tessieb, J. — C'est un appel d'un jugement rendu par Son 
Honneur le Juge des Sessions de la Paix condamnant Walsh a 
payer une amende d*une piastre avec d^pens et a d6faut de paie- 
ment a huit jours de prison en vertu de Tordonnance 4 Vict. ch. 
17, s. 85, i)our avoir aid£ d'autres ill6galement k 6viter le paic- 
ment du p6age des barridres. 

L'appelant a demand6 un proces par jury sur cet appel. 

En vertu des statuts de 1869 et 18*70, il i>eut y avoir da 
doute, mais ce doute est dissip6 en r^ferant au statut de 1873, 
46 Vict., ch. 68, s. 2, qui declare que ce pouvoir est & la discre- 
tion de la Cour des Sessions de la Paix. 

Ce droit d'appel est maintenant d6cern6 a la Cour du Banc 
de la Seine par le statut 40 Vict., ch. 27, s. 2. Cette cour est in- 
vestie du mfime pouvoir discretionnaire. 

Vu qu'il ne s'agit que d'une amende de $1, cette cour est 
d'opinion qu41 n'y a pas lieu k un proces avec un jury, mais 
qU'il sera proc6de a cet appel devant cette Cour sans un jury* 

C. Gelhings, Pour TAppelant. 

Langlois. Angersy Larue 8f Angers^ pour les Intim^s 
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VICE ADMIRALTY COURT, QUEBEC 

FRIDAY, 6Tn FEBllUARY, 1880. 

Present : Hon. O. Okill Stuart, Judge 

The CANADIENNE. 

Seaman's wages. 

Wkere aBtotute required the execation of a warrant or proocw.nnder an order of 
two justices of the peace for seaipen's wages to be authorized by the Judge of the Vioe- 
Admiraltj Court Ileld, That the enactment imposed upon this Court a duty to supervise 
the proceedings of the magistrates ; 

It appearing that a warrant and process of two magistrates issued for the sale of an 
uodiTided interest in a yessel, had not legally issued, a petition to aathorixe them was 
refused. 

■ 

Per curiam. — A petition has been presented to me on the 
part of one Ovide Beandet, a seaman, setting forth that on the 
5th day of December last, he obtained judgment in a suit brought 
by him against one Franfois Thibaudeau, a trader, for wages as 
a sailor amounting to $72.67 before two justices of the peace in 
the city of Three-Sivers, by which judgment the sale of 82 
shares of the schooner Canadienn€i belonging to the defendant, 
was ordered ; he has prayed that this court will, in conformity 
with the 128rd section of the Dominion Act, (87 Yic, ch. 129, 
respecting the shipping of seamen), authorize the execution of a 
warrant or process of the justices for the sale of the thirty-two 
shares of Thibaudeau. 

This I believe to be the first application of the kind made 
to the court, and as one materially afiecting the shipping interest 
it has met with mature consideration. 

The sections of the statute which are to determine this 
matter are 52, 53, 64 and 55. 

By the 52nd, two justices of the peace acting in or near the 
place where service by a seaman has terminated, may upon 
complaint on oath summon a master or owner of a vessel to ap- 
pear before them on a demand for wages under $200. By the 
53rd an order for payment by the justices is final. By the 64th if 
the amount awarded is not paid within 24 hours a warrant of 
distress may be issued agdinst the goods and chattels of the de- 
fendant, and by the 55th section if there be not sufficient levied 
under the warrant, the justices may then cause ' the amount of 
wages and costs to be levied on the ship, the tackle and apparel) 
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ciJSJiine.^^d should the ship not be within the jurisdiction the defen- 
dant may be imprisoned in the common gaol of the locality for 
not less than one nor more than three months. 

With the petition there has been submitted a warrant un- 
der the hands and seals of the two justices directed to the bai- 
liffs and constables of the district of Three Rivers for the sale of 
the 32 undivided parts or shares of Thibaudeau. In this docu- 
ment the proceedings before the justices are given in detail but 
the complaint or summons has not been produced, neither have 
the order or judgment or the warrant of distress required as 
already stated by the 54th section. The returns of the seizing 
officers are also wanting. In the absence of these I am called on 
to give effect to the 123rd section of the act, which is as follows : 
'* Nothing in this act shall authorize or justify the execution of 
" any warrant or process of any justice of the peace within the 
" jurisdiction of any Court of Vice- Admiralty unless such execu- 
" tion has been previously authorized by the judge." 

Upon the production 6{ a warrant only under the hands of 
two justices of the peace it seems to have been imagined that 
the judge of this court is to be confined to the discharge of a 
mere ministerial act, the endorsement of warrant. This is mani- 
festly an error, the intention of the legislature was that a power 
of supervision should be exercised by this court, so as to restrain 
illegal acts of justices of the peace. The case of the Haidee deci- 
ded by this court has furnished an instance of irregularity 
committed by Justices of the Peace in the exercise of a like juris- 
diction ; and the 123rd section, I have no doubt, was passed to 
prevent a recurrence of difficulties such as it presents. The 123rd 
section enacts that no warrant or process of the justices shall 
issue without being previously authorized by this court.. The 
case in its preliminary stages was not brought before me* yet 
process and warrants were issued. By the final warrant now 
submitted, which contains a narrative of the proceedings of the 
justices, it appears that a summons was issued by the plaintiff 
Ovide Beaudet for |50, against Thibaudeau as owner of 82 un- 
divided parts or shares in the Canadienne. The claim was for 
two months and a half wages, and the only evidence in support 
of it was that of one Ilamelin the owner of the remaining 32 
undivided shares in the schooner who swore that he engaged 
Beaudet as a seaman for Thibaudeau, verbally, to navigate his 
thirty-two shares, an agreement of some novelty ; that he served 
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the two months and a half, and that the sum of $60 was due cunJCnn*, 
The tonnage of this schooner does not appear, her register is not 
produced, and the absence of articles is not accounted for. Thi- 
baudeau, the defendant, seems to have quieily acquiesced in all 
the proceedings. It does not appear by what process of reasoning 
Hamelin, in making verbal agreement to navigate the 82 
shares for Thibaudeau, was not making an agreement for 
himself as well, unless indeed one half the ship could be navi« 
gated without the other. In short, the case has very much the 
appearance of collusion between the two owners of this schoon- 
er ; Hamelin. the owner of one half, io fasten her liabilities on 
the owner of the other, Thibaudeau, an insolvent, if one may 
judge from the returns of nulla bona stated in the warrant. A 
conclusive ground which alone would compel this court not to 
acquiesce in this application, is that it does not accord with the 
54th section of the statute. The remedy given by it is against 
the ship, the services in this case were in reality for the ship, 
and the law does not admit of its being divided into parts in 
the novel way which has been attempted in this instance. The 
application is consequently rejected. 

Alfred Cloutiery for petitibner. 



COUR DE CIRCUIT, QUfiBEC. 

No. 2211. 

Coram Casault, J. 

HEARN V. VfiZINA et al,, et D'ORSONNENS, Intervenant. 

Juoi :— Qae le locateur ne pent pas, par on acte aoua seing priv^ paas^ entre lui et unc 
tierce personne, prolonger pendant plus de huit ioors, aprds leur sortie deit 
lieax loa^s, Tezercice du privilege que lui donne la loi sur les meubles, lea 
gamissant, qui aont la propri^t^ d'un tiers ; que son privildge est absolument 
^teint aprte le d^lai de bait joors, et qu'il ne peut pas alors ezercer la saisio- 
revendication. 

Elz6ar Rochette avait occup6 comme locataire une maison 
appartenant au demandeur. Son bail £tant expir6, il laissa la 
maison le 28 avril 1878, et, comme il devait encore du loyer au 
demandeur, il lui donna en nantissement un piano qui avait 
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iiMrn garni les lieux lou^s, et que de consentement mutnel, on d^posa 
v^»iii«eui.Q]^g2 les d6fendeuT8. Leg d^fendenrs, par nn acte sons seing pri- 
y6, reconnurent qne le piano 6tait en d^pot chez enx pour le de- 
mandeur. Le 9 juin 1878, le demandeur in tent a contre enx una 
action en revendication da piano, et jugement fat rendu en sa 
favenr. Le Comte d'Orsonnens produisit une intervention, all6- 
guant qne le piano Ini appartenait, qu'il avait 6t6 loa6 i 
Bochette, et qne le demandeur, n'ayant pas exerc6 son recours 
par une saisie-gagerie par droit de suite dans les 8 jours du 
transport du piano chez les d^fendeurs, avait perdu son privi- 
lege, et ne pouvait plus le saisir entre les mains d'une tierce- 
personne. 

Le tribunal, s'appuyant sur les art. 1619, 1622 et 1628 du 
code civil, et sur le fait que Bochette n'avait pas pu donner en 
nantissement un piano qui ne lui apparte^ait pas, G. G. 1966, 
maintint Tintervention avec depens. 

Andreus, Caron, Andrews Sr FUzpatrick, Procs. du Demandeur. 

Amyot 4* Casgrain, Procureurs de Tlntervenant. 



VICE ADMIRALTY GOURT, QUEBEC. 

18th JUNE 1880. 

Present : Hon. G. Okill Stuart, Judge. 
THE EDWARD BARROW, rich master. 

ACTION OF OEORQK JOHN TROOP. 

By the '* V^icc- Admiralty Courts Act 18d3/' an Admiralty Coart has jurisdiction 
oyer claims between owners when the i«hip is registered wiihin the po^eesslon for which 
the court is established, bnt tlie Dominion of Canada is not a possession within the 
meaning of the act fK) a^ to enable an Admiralty Court for one part of it to entertain 
jurisdiction over a vessel registered in another part for the enforcement of such claims. 

Per curiam. — ^This case presents a question of jurisdiction 
under the " Vice Admiralty Courts Act 1863," which confers ju- 
risdiction in the 10th section upon the Vice Admiralty Courts 
over " claims between the owners of any ship registered in the 
possession in which the court is established, touching the own- 
ership, possession, employment, or earnings of such ship." The 
Edward Barrow is a vessel of 958 tons, and the promoter 
Troop is one of the owners to the extent of sixteen sixty-fourth 
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parts or shares valued at $Y,000. or thereabouts. Being dissatis-Th* ndwurd 
fied with the management of this vessel by John Hay and others 
the remaining owners, Troop has caused her to be arrested under 
process of this court for the purpose of restraining her from pro- 
ceeding on a further voyage until bail shall be given for the 
safe return of her to the i>ort of Halifax to which she "belongs, to 
the amount of his shares 17000. The register of the vessel shews 
that she was registered at Halifax in Nova Scotia, one of the ports 
in the Dominion of Canada. The grounds upon which it is claimed 
that this Court has jurisdiction to restrain this vessel from pro- 
ceeding further without security being given are that in law the 
Dominion of Canada comprizing several ports is now but one 
possession, and being such, this court has a concurrent jurisdic- 
tion with the Vice- Admiralty Court at Halifax to grant the 
prayer of the promoter. But for several of the part owners an 
appearance under protest to the jurisdiction, followed by an act 
under protest, has been fyled to the effect that the Edward 
Barrow, not being registered in the province of Quebec, but in 
Nova Scotia, the case is not cognizable by this court, and this is • 
the question now to be determined. 

There is no doubt of the Dominion of Canada being for cer- 
tain purposes a i>ossession of the Crown, and that, although the se- 
veral provinces of which it is composed have been in a measure 
as it were absorbed, still in many respects their individuality 
and autonomy remain intact. By the Jmperial Act, 82 Vict., c. 
11, being an act for amending the law relating to the coasting 
trade and Merchant Shipping in British possessions, known as 
the Merchant Shipping (colonial) Act 1869, it is enacted in the 
7tb section that '^ in the construction of the Merchant Shipping 
Act 1854, and of the acts amending the same, Canada shall be 
deemed to be one British possession." This enactment is pre- 
ceded by another in the same statute which declares that the 
term " British Possession," means any territory or place situate 
within Her Majesty's Dominions and not forming part of the 
United Elingdom or of the Channel Islands or Isle of Man, and 
all territories and places under one legislature as hereinafter 
defined are deemed to be one British possession for the pur- 
poses of this act " It does not, from the provisions of this act, so 
far as this court is able to judge, or of any other statute, appear 
that the provision of the " Vice Admiralty Courts Act 1868," 
has been disturbed or that an extension of the powers of the 
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^ii^w!^ Vice Admiralty Courts has been effected so as to give them juris- 
diction over claims between owners of any ship touching her 
ownership, possession, employment, or earnings, unless the ship 
is registered in the i>ossession where the Vice Admiralty Court 
is to exercise its jurisdiction. The Merchant Shipping (colonial) 
Act 1869, which has been referred to, has conferred upon the 
Dominion the character of a British Possession in the construe* 
tion of the acts referred to, and no more, and I do not see how it 
can be applied to the Vice Admiralty Courts Act 1868. 

In the course of the proceedings in this case it has been said 
that some of the owners of the Edward Barrow exercise a 
control over her to the prejudice of the promoter, and abstain 
from entering a port in Nova Scotia, so as to avoid an investiga- 
tion into their management of her. It would be no doubt most 
beneficial if a concurrent jurisdiction in the matter in question 
were given to all the Admiralty Courts established in the Domi- 
nion, that is where the vessel is registered within it, but until 
Parliament so provides, the jurisdiction must be confined to the 
• particular court having jurisdiction where the vessel is register* 
ed. The act on protest is therefore maintained. 

Andrews, Caron, Andrews 4" FUzpatrick^ for Promoters. 

Innne Sf Pemberlon, contra. 



COUR DU BANC DE LA REINE— EN APPEL. 

8 MARS 1880. 

Coram Dorion, J. C, Monk, Ramsay, Tessier, Cboss,JJ. 
CHENARD ET LAFOND et DESROBERTS dit JACQUES. 

JuG^: — 1^. Que datiR one action |)dtitoire le conBentemcnt dcs d^fendeurs de remcCtrc 
f^u demandear, qui I'acceptC; partie du terrain r^lain^, apr^ FaMigiiation, lie 
les parties. 

2^. Que s'il y a faute commune des partica al mettre ^ execution la i on- 
vention de mettre fin an proo^ diaque partie paiera ses frais. 

Tessier, J. — C'est une action petitoire par laquelle Jacques 
r6clame la propri6te d'une petite piece de terre d'a peu pres un 
arpent en superficie, d^sign^e d'une maniere qui n'est pas bien 
claire, ni precise, au ler rang de la paroisse de Ste. Em61ie de 
Lotbiniere. D'apres Tun des t6moins, ce terrain yaudrait $4, d'a- 
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pres un autre il en vaudrait $10. C'est regrettable de voir une ^•^ 
contestation anssi dispendieuse pour si peu de chose, proces qui ^^^ 
dure depuis le 20 mai 1876, dans lequel il a £t6 entendu 80 t6- ^Ji^^. 
moinsy dont 17 de la part du demandeur et 13 de la part des 
defendeurs. 

Le demandeur Jacques appuie sa demande sur son titre 
d'acquisition du 11 juin 1872. 

Les d6fendeurs Cli6nard et Lafond s'appuient sur leurs titres 
d'acquisition de Tannic 1867, et de leur atiteur en 1858, et invo- 
quent la prescription comzne possesseurs avec titre depuis 10 ans. 

Les d6fendeurs alleguent atissi par leur exception que la 
veille de Tentr^e de cette cause en cour, ils auraient, i>our ache- 
ter leur paix, pris arrangement avec le demandeur Jacques, sa- 
voir : qu'ils lui remettaient une portion ou i>ointe de terrain 
reclame et que chaque partie payerait la moiti6 des frais. Le de- 
mandeur Jacques devait t£l§graphier a ses avocats k Quebec de 
retirer Taction. On ne voit pas qu'il I'ait fait, Taction a 6t6 en- 
tree en cour, 

Cette moiti6 de frais n'a pas 6te d6po86e en cour par les de- 
fendeurs. ^ 

Les parties se sont donn6 la peine de faire une longue en- 
qnite par de nombreux t6moins, et apres audition le jugement 
au m^rite a accords les conclusions de la demande an p^titoire 
avec dfepens. 

Toutefois ce jugement n'a satisfait compl^tement aucune 
des parties, puisque le demandeur Jacques, qui a r^ussi, a pro- 
duit un acte de d^sistement sign6 de lui, mais non contresign6 
par ses avocats ou autre officier de la jitstice, k Teffet de renoncer 
sSi une partie du terrain qui lui est adjug6, mais en se servant 
d'expressions aussi vagues que la description primitive, savoir : 
•' du terrain qui se trouve entre la cime du cap qui domine le 
" fleuve St. Laurent et le dit fleuve. '* 

En r6f6rant k une esquisse grossierement faite par Tun des 
temoins du terrain en question, on voit que la pointe de terre 
r^clam^e est entre le vieux chemin et le nouveau qui Ta rem- 
plac§ un i)eu plus au sud. Mais k qui faire ou refaire la designa- 
tion du terrain allou6 par le jugement pour le rendre certain ? 
C'est une difficult6 assez s6rieuse. 

TJne autre erreur parait fitre intervenue dans un jugement 
interlocutoire du 29 novembre 1877, permettant au demandeur 

7 
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ChaoArd 



Lafond 
•t 



11^ de r6ouyrir son enqufite, e4 condamiLaiit auz frais de cette en- 
qu6te additionnelle non pa& le demaudenr qui en a besoin, mais 
<utjM^^« les d^fendejors qui n'en yonlaient pas, quelque soit r^venement 
du procds. Les appelants ont pf6tendu que c'6tait un kq^sus plu- 
PKBy et que par inadvertence lea mots against defendants^ se sont 
glisB^s, an lieu de mettre against plaintiff. Toutefois cette con- 
damnation des d^fendeurs aux frais ne me parait pas justifi^e 
par la procedure. 

Yoili quant aux incidents. En consid6rant la preuve an 
fonds, il y a contradiction et beaucoup de confusion. Les par* 
ties ont paru avoir 6t6 engag^es dans cette contention par l^ 
ohangement dans la location du cbemin il y a plus de 25 ans, 

Avant ce cbangement, Templaoement de Cbenard pos8§d^ 
par les Cbarjand, ensuite par les Lemay, bomait an vieux che-^ 
min ; apres rgtablissement du nouveau cbemin, les titres de>. 
vente de 1858 & Lemay, et de 1^67 de Lemay aux deux Obenard^. 
dont Tun est repr6sent6 par Lafond, Tun des d6fendeurs, ont mis-. 
I'emplacement bom6 an Chemin royals sans faire de distinction 
^ntre le nouveau et I'ancien cbemin. 

Jacques, propri6taire de la terre sup6rieure dont cet empla- 
eement est d6tacb6, a acquis en 1873 de la femme Aug£ une 
grande terre, en exceptant les emplacements de Obenard et La- 
fond suivant leurs titres. Or litt6ralement parlant ces titres don« 
nent k I'emplacement pour bomes depuis 1858 le cbemin royal, 
qui a cette 6poque 6tait le nouveau cbemin. Cependant les Le- 
may qtii ont acquis cet emplacement en 1858 et Tout posi6d6 
jusqu'a 186*7, jvent qu'ils n'ont poss6d6 que jusqu'a rancien 
cbemin dont an apercevait la trace, et que Tespace on pointe 
entre le nouyeau et I'ancien cbemin appartenait ^ I'intim^ Jac« 
ques et ^ Mme, Ang6 son auteur, et 6taient poss6d6s par eux. Le 
titre de Jacques en le bomant aux emplacements suivant leurs 
titresy an lieu de dire & I'ancien cbemin on suivant leur possession, 
rend la possession de Jacques oppos6e a son propre titre. Melius 
est wm habere titulum quam viiiosum,'' 

Avec cette preuve Taflfaire est assez difficile k r6soudre, mais 
il y a I'arrangement, la transaction par laquelle les d^fendeurs 
ont promis remettre cette pointe de terre an demandeur, et de 
payer la moiti6 des frais. C'est une reconnaissance qui doit lier 
toutes les parties ; la preuve en est faite, 

II est prouv6 que c'est le demandeur Jacques qui devait t^le- 
grapbier a ses avocats de retirer Taction ; il ne justifie pas de 



COUR DU BANC DE LA REINE, 1880. 99 

Tavoir fait, mais le lendemain il veut exiger une indemnitfe pour ^•jf'<* 
ses pas et d-marches, et c'est ce qui a fait manquer la transaction. ^t°^ 
D*an autre c6t6 les dfefendeurs auraient du d6poser la moiti6 des lit j^qm. 
frais. Cette cour trouve les deux i>arties en faute. EUe conclut a 
reformer le jugement conform6mei^t au dfisistement prodnit par 
le demandeur apres le jugement, mais sans aucun frais, laissant 
chaque partie payer ses propres frais dans les deux cours. 

II est yrai que les d6fendeurs ^taient convenus de payer la 
moiti6 des frais avant Tentr^e. C'6tait environ $13, mais par la 
faute du demandeur, les d^fendeurs souffrent des frais beaucoup 
plus considerables. Laisser done k chacun ses frais, c'est k notre 
aris le seul moyen de faire accorder la loi et T^quit^ entr'elles. 

JUGEMENT. 

Consid^rant que le demandeur F. X. Desroberts dit Jacques, 
Intime en cette cause, a prouv6 en partie seulement les allega- 
tions de sa demande ; 

Consid6rant que les d^fendeurs appelants ont prouve cette 
partie de leur exception dans laquelle ils alleguent un arrange- 
ment ou une convention entre les parties qui aurait eu lieu entr.*- 
elles en la paroisse de Ste. Em6lie de Lotbiniere la veille de Ten- 
tr6e de cette action en cour, par laquelle les d6fendeurs consen- 
tiren t d'abandonner au demaiideur une portion du terrain reclame, 
a la condition que Taction ne serait pas entree en cour, les d6- 
fendeurs devant rembourser au demandeur la moitig des frais de 
Taction avant Tentree ; 

Considerant que cette convention a li6 les parties, et que 
c'est la faute commune des dites parties, si cette raisonnable con- 
vention n*a pas et6 mise a execution pour un terrain dont la va- 
leur en totalite n'excede pas dix piastres ; 

Consid6rant qu'apres le jugement rendu par la Cour Supe- 
rieure le 7 juillet 1879 dont est appel, le demandeur s'est d6siste 
d'une portion du dit jugement, et qu'en consequence de tout 
cela, le dit jugement doit Stre reform^ ; 

Cette cour infirme et reforme le dit jugement et proc6- 
dant a rendre le jugement qu'aurait du rendre la Cour Infe- 
rieure, adjuge et declare que le demandeur Desroberts dit 
Jacques- est, et demeurera proprietaire de Timmeuble decrit 
dans sa declaration comme suit : (description de Vimmeiible), 
moins la portion du dit terrain dont le dit demandeur s'est 
desiste, et condamne les defendeurs appelants a remettre au 
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chon^rd demaudeur la dite piece sus-d6crite en premier lieu, sous 15 
"^i?** jours de la signification du present jugement, a d^faut de quoi 
diTiTi^ull. le demandeur pourra s'en mettre en possession par les voies de 
droit. 

Et cette cour i>our les motifs BUs-6nonc6s adjuge que chaque 
partie paiera ses frais tant en cour inf6rieure qu'en cour d'appel. 

G. M. DecMne, i>our TAppelant. 

Amyot Sf Casgrain^ pour rintim6. 



SUPEEIOE COUET, MONTMAGNT- 

MAY 1880. 

Dominion Controverted- Elections Act. 
Coram McCoKB, J. 
DESLAUEIERS t. LAEIJE: 

BELLECHASSE ELECTION TBIAL. 

What coDBtitutes eyidenoe of electoral agency ; 

Evidence of unlawful treating on the day of polling ; 

Where the charge in the petition and ia the particulars Ib merely " treating," 
either corrupt treating, or unlawful treating on polling day may he proved ; 

Effect of fidlure to appoint an agent for all election expenses and to publish a 
statement of such expenses. 

Per curiam. — On the 81st of January 18*79, the trial of this 
cause was closed, both parties were fully heard, and the case lay 
before me for a decision upon the merits, subject however to 
certain objections to my jurisdiction filed by the respondent. 

Being of opinion that I was without jurisdiction, I abstain- 
ed from adjudicating upon the petition ; but my judgment main- 
taining the respondent's objections having been reversed by the 
Supreme Court, the record was sent back " to have the said 
cause proceeded with according to law " and, consequently, I 
again found the case before me for a decision upon the merits. 

Although, as I have just said, the parties had already 
been fully heard, I felt that, owing to the length of time which 
had elapsed since the hearing, they might fairly desire to refresh 
my memory as to their respective arguments and pretensions. I 
therefore offered the counsel of each of the parties a rehearing of 
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the case, tut on both sides this wajs considered unnecessary and .'>«'«nrt«* 
my offer was declined. It only remains for me now to render my '*'"•• 
judgment, and before doing so, to explain the grounds upon 
which it is founded. 

The i)etitioners seek to have the election declared null 
upon the ground of corrupt practices committed by the agents 
of the respondent and also by reason of similar practices com- 
mitted by the respondent himself. 

I will first take up the charges which are based upon the 
acts of ageilts. They are eight in number, and the names of the 
agents implicated, are Nicolas Fouliot, Anselme Plante, Michel 
Lamontagne, Aim6 Talbot, Q-orvais Carrier, Ferdinand Roy, 
Winceslas Bilodeau and Pierre Boutin. 

Before examining into the acts of these persons in connec- 
tion with the election^ I have thought it best to consider what 
proof there is of their being agents, within the meaning of the 
election law in the matter of corrupt practices. 

The agency of Nicolas Pouliot and of Winceslas Bilodeau 
is not only abundantly proved but was admitted at the argu- 
ment of the case by the respondent's counsel. 

To establish Anselme Planters agency, we have the evidence 
of Alexis Blais who says he (Plante) was one of the leaders {chefs) of 
the liberal party at Armagh, that the respondent put up at his 
place and drove with him to the meeting at Noel's ; the evidence 
of Louis Noel who says that it was Plante who arranged with 
him for the use of his house to hold the meeting which respon- 
dent attended, and that Plante at the meeting also " avail Fair 
" (Tagir pour M. Larue ; " the evidence of Phileas Pouliot who 
says Plante and one Charron were considered as the leaders in 
Armagh ; the evidence of Plante himself, from which it appears 
that he worked actively for the respondent, under his instruc- 
tions and part of the lime in his company, received money from 
him for which he did not account, and sent for voters on polling 
day; and finally the respondent's own statement that Plante was 
one of his leaders and that he paid him money, which he did not 
ask him to account for, and the expenditure of which he did not 
control or see to. 

As to Michel Lamontagne's agency we have the evidence of 
Etienne Labrecque, Augustin Audet and Pierre Fradet, which 
shows that he was a leader taking an active part,and the testimony 
of the respondent himself who gave him money with instructions 
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DesiHurien j^qw to VLSB it and how not to use it, but without asking or re- 
^"**- ceiving any account of it, and without looking after the spend- 
ing of it. 

Aim6 Talbot is proved by the respondent to have been his 
poll agent. He was driven to St. Magloire on the day before the 
polling by Jean Marcou, the respondent's own carter, and the 
evidence of Marcou, of Andr6 Garant, Antoine Leblond and Pe- 
ter Guillemette establishes that he held a meeting and addres- 
sed the persons present in favor of the respondent ; and this in 
presence of and in company with Marcou the respondent's paid 
agent. 

As to Ferdinand Boy, his own testimony shows that he 
canvassed for the respondent, who knew he was working for 
him, and it also appears from the testimony of Michel Dion and 
Louis Lemelin that he was one of the ct^s and took an active 
part in the election. Pierre Drolet also [says that at two 
meetings which he held for Mr. Amyot he was met by Hoy who 
was for the respondent. 

The agency of Mr. Boutin can only be presumed from the 
circumstances under which he acted and the nature of the act 
itself. He^ was the liberal member for the county in the local le- 
gislature, accompanied the respondent to one of his meetings, 
and in other re8i)ect8, according to his own evidence, took part 
in the election, at the least as much as an ordinary elector. His 
being entrusted with the expenditure of the government grant 
of 11500 for colonization roads in the county, the expenditure of 
this sum at a time when the canvass and the election were going 
on, and the manner in which the money was being expended, 
are all facts which may fairly be presumed to have been within 
the knowledge of the respondent, not only by reason of their pub- 
lic nature, but also because it is in evidence that different por- 
tions of this money were given to, and for the purpose of being 
expended by, recognized active electoral agents whose acts the 
respondent may legally be presumed to have been cognizant of. 

With respect to G-ervais Carrier's agency, the principal wit- 
nesses examined by the petitioner are Augustin Audet, Pierre 
Fradet and Pierre Drolet. Audet says Carrier took a very active 
part in the contest, made speeches for Larue, concerned himself 
about the election *^ tout le temps tant qu^il apu^' and challenged 
the conservative candidate to meet him. Fradet says Carrier took 
a very active part, canvassed and held public meetings, spoke 



^fety'eVehiiigaiia on Sunday at St. G-ervais, and, infacttras the 
active leader of the' liberal party at St. G-ervflis. iJfolei says 
Carrier took part for respondent, a more active part than usual,- 
held meetings and made speeches, and at St. Gervais Was the res- 
pondent's chef; he says : I met him at two meetings, he was for 
Mr. Larne and I was for Mr. Amyot. Not a single question was 
put to these witnesses in cross-examination as to this portion of 
their evidence although they were questioned on other points, 
and Audet in particular was put through a severe cross-exami- 
nation ; nor has any attempt been made to discredit them ; on 
the contrary their testimony is supported by that of the respon- 
dent's witnesses, except that instead of admitting that Carrier 
worked for the respondent, they say that he worked for the 
liberal party ; but it is clear that as the respondent was the only 
liberal candidate at the time it matters very little whether 
these witnesses choose to say that Carrier worked for the res- 
pondent or not, as it is simply evident from their own testimony 
that he did. Dr. LeBel on cross-examination is forced to say 
that Larue was the only candidate and that the arguments in 
favor of the liberal party necessarily applied to him. rran9ois 
Doyer speaks in the same way of Carrier speaking in favor of 
the liberal par/^,^but he also says that he did so at the request of 
the respondent's supi>orters (Marcou says this also), and that 
sometimes the liberal chefs met at Carrier's. Moreover LeBel and 
Doyer were both agents of the respondent, and [their knowledge 
of Carrier's doings is sufficient to bind the respondent. Carrier 
himself in his testimony, although he says that at these meet- 
ings he spoke as an elector and not as a canvasser and that he 
only discussed the merits of the two parties without telling 
people for whom to vote, admits that LeBel had resigned before 
he, Carrier, had begun to hold meetings, the consequence being 
that the respondent was the only liberal candidate. He further 
admits that he held five public meetings in nine or ten days, 
that \he respondent is an intimate friend of his and that he 
represented him as poll agent on the • afternoon of the polling 
day. The respondent in his evidence does not in reality con- 
tradict the witnesses for the petitioner. He is asked by his own 
counsel if he ever asked Carrier to work for him " dc travaUler 
*^ pour vous dans Vilection, de sortir dans la paroisse" in other 
^words, to go amongst the people for him, to canvass, and he says : 
No, except once when I asked him to go with me to introduce 
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DMiaurien jq^ j^ qj^q Toussaiiit, which he refused to do. The respondent 
^^'^ also says iu answer to his counsel that he was not informed by 
others that Carrier was working and canvassing for him, and 
that he did not count upon him ^^pour organiser mon Uedion 
^' ou pour cabaler pour moi.^^ None of his answers go the length, 
of saying, but on the contrary they appear to carefully avoid 
saying, that Carrier did not hold meetings and make speeches 
in the respondent's favor ; but even if they did go that far, they 
would be completely outweighed by the testimony of the other 
witnesses. He was also asked : " Pendant T (lection M. Carrier 
" vous a-t'il dlt nu laiss6 entendre qWil travaillait ou avait tra* 
" vaiUi pour vous^ He does not answer no to this, but says, 
" II m'a toujours donni d entendre que c'Hait contre ses go&ls 
" de se miler activement d'^lection ; il me dlt qu^'d ne pouvait pss 
" s'en meter activement^ Here the resjwndent avoids the direct 
answer and makes a distinction between " travaill€ pour *' 
and " se miler activement d'^lection". Whether for the difference he 
relies on the meaning of the words " se feeler " or on that of the 
word '* activement " does not much matter. Answers like these 
cannot shake such testimony as that of Audet, Fradet and 
Drolet ; on the contrary the evading of a very plain question 
shows that a direct answer to it would have been unfavorable 
to the respondent, and leads us to believe that he must have 
understood that Carrier was working for him, although not 
organizing or canvassing. . That he understood this appears 
more clearly, however, from his cross-examination in which 
he admits that he was at Carrier's a couple of times after 
he had been chosen candidate and that Carrier had told 
him that he was going to hold a meeting in the first range 
of St. Gervais. That Carrier had refused to go to Buckland for 
him shows that he wished Carrier to work for him. I am there- 
fore satisfied that the respondent not only knew that Carrier 
was working for him, but that Carrier was doing so with his 
consent ; I may even say at his request. * 

Upon the whole, and according to the principles and the 
jurisprudence which should govern in questions of electoral 
agency, I think that the agency of all these persons has been 
su£5lciently made out. They all acted in furthering the election 
of the respondent either with his knowledge or with the know- 
ledge of his recognized agents or with the knowledge of both. 
A single act of this nature and under such circumstances of 
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knowledge would be evidence tending to show agency, but the ^••^*«'^*«** 
evidence becomes conclusive to the mind of the judge, (who as ^'^°* 
to these questions of fact sits in the character of a juror), when 
there are several acts of that description, when the relation be- 
tween the parties is such as to assist the presumption of know- 
ledge, or authority or sanction, and where the general circums- 
tances and features of the case also give rise to the presumption. 
Numerous authorities might be cited in this connection ; but I 
think it will be sufficient to note a few which appear to be 
more particularly applicable to this case. 

Mr. Justice Blackbubn in the Taunton case (1869) says : 
" I think that all one can do is this, to say that wherever a 
••• I>erson is in any way allowed by a candidate, or has the can- 
" didate's sanction lor it, to try to carry on his election and to 
" act for him, that is some evidence to shew that he is an agent." 
In the Bewdley case (1869) the same learned judge says : 
" No one can lay down a precise rule as to what would consti- 
tute evidence of being an agent. Every instance in which it 
is shown that, either with the knowledge of the member or 
*' candidate himself, or to the knowledge of his agents who had 
" employment from hinx, a person acts at all in furthering the 
** election for him, in trying to get votes for him, is evidence 
tending to shew that the person so acting was authorized to 
act as his agent." 

In the Gkdway case (May 1874), Mr. Justice Lawson said : 
" I think Mr. Justice GtBOVE has given an admirable definition 
" or description of it, (the* word "agent" ) in a late case, in 
^* which he says : T]ie candidate is responsible generally for all 
" those who, to his knowledge, carried on the purpose of pro- 
" moting his election," and Mr. Justice GtROVE in the Wakefield 
case (April (1874), is reported to have said : " A candidate is res- 
ponsible generally, you may say, for the deeds of those who 
to his knowledge for the purpose of promoting his election 
canvass and do such other acts as may tend to promote his 
election, provided that the candidate or his authorized agents 
have reasonable knowledge that those persons are so acting 
with that object." 

Mr. Baron Pigott in the Stroud case (Nov. 1874) said : " It 
is clear that a person is not to be made an agent of the sitting 
member by his merely acting, that is not enough ; he must 
act in promotion of the election, and he must have authority^ 
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Dmiiiarieri a ^j. there mnst be circumstances from which we can infer au- 
uri.. • u thority." 

In the Stalybridge case (1869) Mr. Justice Blackbuen said : 
" My own impression is, that at present I cannot go further, 
" than to say, that each case must be considered upon the whole 
" facts taken together ; and it must be determined in that way, 
" whether the relation between the person guilty of the corrupt 
" practice and the member, was such as to make the latter fairly 
" responsible for it." 

In the Bewdley case (1869) the samer learned judge said : 
" 1 take it that the question'for the Court sitting to try the case 
" comes ultimately to be, whether, upon ihe aggregate of all 
" these things taken together, of which each in itself is little, 
" but is certainly some evidence, the person is shown to hare 
" been employed to such an extent as to make him an agent for 

" whom the candidate would be responsible." "In each 

" case the judge must decide, treating himself as a jury or an 
" election committee. I take it that in each case the judge must 
" bring common-sense to bear upon it, and satisfy himself whe- 
" ther it is sufficient or not. I do not think that such a question 
*' as that would turn upon minute particulars as to what parti- 
" cular words were used or what particular thing was done, but 
" upon the common-sense broad view of it." 

Wolferstan, in relation to this matter of election agency,says : 
" It has accordingly been considered sufficient if the fact of 
" agelicy be established by circumstances arising out of the ge- 
" neral features of the case, the conduct or connection of the par- 
" ties, the subsequent recognition of the acts of the supposed 
" agent, or at least the absence of any disavowal of such acts. 
" And it has been usually proved by inference from a variety of 
" facts, each of which, taken singly, may not furnish any con- 
" elusive or even material evidence against the party accused, 
" but the aggregate of which have combined to establish, to the 
" satisfaction of the committee, the connection between the can- 
" didate and the alleged agent." 

I now come to the acts of these different agents which are 
charged against the respondent as grounds for annulling the 
election. 

The case of Nicolas Pouliot is that of having treated on the 
day of polling. It is in evidence that a number of persons were 
treated by him on that day and amongst others Xavier Brochu, 
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Charles Maurice, Tli6ophile Labarre, Ludger Boulanger, Nazaire i)^*^"-!*!* 
Chabot, Antoine Leblond and Napoleon Boulanger. The pretension ^*™*' 
on the part of the respondent is that this treating was merely 
usual innocent treating, in keeping with Fouliot's habits of ge- 
nerosity and his ordinary social relations with the persons treat- 
ed ; but I do not think that this pretension is sufficiently borne 
out by the evidence. Xavier Brochu says it was the first time that 
he was ever treated at Fouliot's. Pouliot had driven out to his 
house and brought him in to vote ; he was treated immediately 
after his vote, and Pouliot was then to drive him home again. • 
Charles Maurice was treated under precisely the same circums- 
tances ; he says that if it had not been for the election, he would 
not have been th^re ;*si>eaking of this treating, he says : '' Cest 
" un homme bienpoUy mats c^est une chose qui ne s^itait pasfaite encore,^^ 
and on cross-examination he says : *^ II fait des politesses, maispour 
de la baissouj nonP I think that in these two instances, at all 
events, the treating was on account of the voter having voted. 
I am confirmed in this opinion by the general character of ihe 
treating at Fouliot's on that day. Three quarts of unreduced 
spirits, equal to about a gallon and a half of ordinary whiskey, 
had been got by Fouliot through Marcou the respondent's carter 
who brought it up to him on the evening previous to the day 
of polling, and on the morning after the polling this had all 
been drunk with the exception of a bottle or two. It was kept in 
a small apartment at the head of a staircase leading to the gar- 
ret, and the persons treated were beckoned up to where it was. 
There is nothing to show that, however polite Mr. Fouliot was, 
he was in the habit of treating upon this scale or in this man- 
ner. Nor is there any proof that this liquor was furnished at his 
own expense ; on the contrary he had received $10 from the res- 
pondent, and the evidence does not shew how the whole of this 
money was expended. Fouliot states in his evidence that he 
had got up this liquor for the purpose of employing it at a bee 
{coTvh^ which he intended having on polling day, to cut his 
oats, and that the bee did not take place because it happened 
that he was too busy with the election on that day. To my mind 
this story of an intended bee is a thin pretence the recourse to 
which tells against, rather than in favor of, Mr. Fouliot's purity 
of intention. I cannot believe that while taking, up to the day 
of polling, a very active part in the election he intended on that 
last day, when the result of his work and of his agency was to 
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D«innru»r. besecured, to make himself and his friends busy cutting oats, 
^^^' and to give them whiskey on account of their having cut, or 
being about to cut, oats. It is to be remarked moreover that 
whiskey alone and no food, had been provided for those who 
were to labor with the sickle at this harvest party. Upon the 
whole, instead of doubting whether Brochu and Maurice had 
been treated on account of their having voted, I might be inclin- 
ed to doubt whether in some instances there may not have been 
corrupt treating by Pouliot. This however the petitioners have 
not contended for. 

It was objected on the part of the respondent, at the argu- 
ment, that as the petition and the particulars only speak of 
treating without specifying the nature of the treating, corrupt 
treating must be held to be meant, and that the mere treating 
on polling day on account of having voted could not therefore 
be legally proved. I see nothing serious in this objection, nor 
was it tfdcen at the time that the evidence was given. The 
only object of the particulars is to afford the opposite party 
sufficient knowledge of the charge to enable him to defend him- 
self, and the respondent has not been prejudiced in his defence 
in consequence of one kind of treating being proved and not 
the other ; the act of treating is in either case the same and the 
only difference is in the intent or reason of the person com- 
mitting the act. 

The case of Anselme Plante is somewhat similar to that of 
Pouliot. A number of persons were treated by him on the day 
of polling at a house of his where his father lives, but where he 
does not reside himself. Amongst these were Alexis Blais, Jean 
Charron, J.-Bte Latulippe, Pierre Labrecque, Louis Allaire, Mi- 
chel Cadrin, Joseph Boulanger, J.-Bte Boulanger, Matthias Al- 
laire, Thomas Th6berge, Fran9ois Theberge and Andrg Ratt6. 
The same pretension is set up as to the treating being in keep* 
ing with ordinary habits. Two of the persons treated, Pierre 
Labrecque and Thomas Th6berge, he was not in the habit of 
treating, and one of them, Matthias Allaire, he had never before 
treated at his father's. The testimony of the other witnesses 
shows that as regards each of them in particular it was usual 
for him to treat them when he had liquor, but there is nothing 
to shew that the aggregate treating of that day was not extra- 
ordinary and unusual, especially as it was not at his own house. 
Here again the liquor was kept out of sight (it was on a bed in 
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a small bed-room, a " cabinet " ), and the voters treated were ^••i*^'®" 
beckoned to, or were told to pass into this cabinet. The pre- ^^"*' 
sumptions are not quite as strong as in the Pouliot case, but 
still I cannot help believing that this was something different 
from ordinary friendly treating. The treating of so many on 
that particular day, at a house where he did not reside, although 
his father lived there, the keeping of the liquor in a bed-room 
on a bed, the giving liquor to two or three that he was not in 
the habit of treating, the active and leading part which he had 
taken in the election, and the fact that he, also, had received* 
money from the respondent which had not been accounted for, 
are all circunistances which to my mind indicate that although 
the persons he treated may have been his friends, he was not 
then treating them as such but as voters and on account of their 
having voted. 

The case of Michel Lamontagne is that of having bribed 
one Etienne Labrecque with half a dollar, of having treated this 
Labrecque and also of having on another occasion treated one 
Napoleon Blouin. Labrecque and Lamontagne contradict each 
other in their testimony, and the reputation of both these men 
according to the evidence of numerous witnesses is such that I 
do not feel inclined to give much credence to either of them. 
I do not consider therefore that the case as to Labrecque has 
been suflBiciently made out, especially as regards the 60 cents, 
with respect to which the testimony of Lamontagne is corro- 
borated by that of Fran9ois Dion. As to Blouin he was given a 
glass of liquor on polling day, but Lamontagne is his uncle, and 
is in the habit of treating him when he comes to his house. 
The evidence does not show that he was treated on account of 
his having voted. 

The case of Aime Talbot consists in his having treated a 
number of persons to cigars on the evening before the day of 
polling. It seems that after addressing a meeting which he 
held that evening at Nicolas Pouliot's, he^sent for a box of cigars 
which was in his vehicle, and after taking a cigar himself, the 
box was' passed round and whoever chose took a cigar also. The 
cigars seem to have been brought for that purpose, as up to that 
time Talbot had not smoked a cigar, but had been smoking his 
pipe. Possibly this was corrupt treating, but the case is not a 
strong one and as the petitioners did not insist upon it at the 
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i»MiMri«n argument, I do not feel satisfied that I can consider it sufficient- 
^*'"*' ly proved. 

The case of Grervais Carrier consists in his having paid 
Antoine Bolduc for the conveyance of one Marc Buteau, a voter, 
from his house to the poll and back again after he had voted. 
This charge is clearly proved and the only endeavour on the 
part of the respondent has been to make out that Carrier was 
not acting on his behalf. I have already given my reasons for 
stating that I consider the agency of Carrier to be fully esta- 
blished. 

The next case is that of Ferdinand Roy. He is charged with 
having used undue influence upon Louis Lemelin, Michel Dion 
and Prudent Couture. I do not think this case is sufficiently 
made out. Lemelin appears to have been influenced by the mere 
fact of his being in debt to Roy, and not by any threat or even 
any allusion to his account. He says : '' II m'a demands pour qui 

^^jevotaiSyjeluiaiditje n^en sais rien II avail dessein deme 

^^ gagner a voter pour M. Larue,^^ This is all that his evidence 
amounts to. Michel Dion, says : *' II m'a demands pour quifHais. 

** Je lui dis queje ne savais pas II nCa dit, tu dais le savoir .- // 

** m*a ditde prendre garde d moi. Tai pensS comme je lui devats quel* 
'* ques xous que c'4iaU pour me giner.^^ The only efiect of this was to 
make him feel vexed (choquS) and did not influence his vote. 
As to Prudent Couture it seems Roy sent him word " de le payer 
'* d^ici (I quelques fours ou que sinon H allait voir comment s^y prendre'^ 
There is no sufficient evidence however to connect this with 
Couture's vote, or to lead to the belief that this message was 
sent for an electioneering purpose and would not have been 
sent at any other time. 

Another case is that of Dr. Bilodeau who a few days before 
polling day said to an intimate friend of his, Auguste Foumier, 
N. P., *' Notairey vous ites un ami. Je ne voudrais pas qtCU vous arri* 
" verait dommage ; Je vous avertis quil a €te d€cid€ au gouVcmement 
** que toutes lespersonnes qui se m^leraient di lection contre les gouveme- 
" ments local etjid6ral seraient destitutes" Mr. Foumier being at the 
time a post-master and a captain in the militia. Dr. Bilodeau 
states that the newpapers had mentioned this decision as hav- 
ing been come to and that he said to Foumier ** tu Vas vu toi' 
" m^me sur le journal oil il est Scrit que les officiers publics qui se mile 
" raient activement de politique seraient entiirement destituis." In all 
this I cannot see proof of intimidation or of corrupt practice of 
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«ny kind ; on the contrary it appears to me to be what Dr. Bilo- d«»*»™'*^ 
deau states that it was, namely friendly caution and advice. '^^^ 

The next case is the corrupt expenditure by Pierre Boutin, 
M.P.P., of $1200 in the county during the election, under the 
pretext of spending it for colonization roads. I have already said 
that the circumstances are sufficient to establish the presumption 
of Mr. Boutin's agency ; but I am not of opinion, for all that, 
that this case of corrupt expenditure has been brought home to 
him or even sufficiently made out as against any one else. The 
money was not voted by the legislature until the 20th of July. 
It is in evidence that this money was afterwards obtained as 
soon as possible and that the road work was commenced without 
delay. Louis Noel says : " les gens 4taient employ^ sans distinction 
^' departiSy' in his township. On the other hand Pierre Mercier 
says, that in Mailloux more liberals than conservatives were 
employed, that children were given work in the hope of getting 
their father's vote ; but this was only hearsay. Augustin Audet 
says, ks gens ont dit that the road work was used to obtain votes. 
But all tills does not amount to proof and is wholly insufficient 
to establish the charge of corruption. Nevertheless it is a fact 
that $1500 of road money was being expended during the elec« 
tion contest by leaders and supporters of the respondent's party, 
that this sum could be, and possibly was, used in such a way 
as to influence voters, and that although it should have been an 
easy matter to show, even in detail, how the money was expend* 
ed, no account or statement has been given to tell what was 
done with it, to what persons it was distributed, or what colo- 
nization work was done for it. Although the charge is not prov<- 
ed, a suspicion attaches to this expenditure of money, and this 
suspicious feature is one of the many circumstances which neces- 
sarily have to be considered in appreciating the intent and mo- 
tives of the resi>ondent and his agents, and from which the law- 
fulness or the corruptness of their acts may have to be inferred. 

There is another circumstance however of a much more im- 
portant and damaging character when it comes to be consi- 
dered in connection with the charges of personal bribery brought 
against the respondent himself. I refer to his failure to appoint 
an i^ent or agents for all his disbursements, and to furnish the 
returning officer with a proper statement of his election expen- 
ses. 
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DMiMrien jj appears from the respondent's own testimony that the 
'*'"•• amount of the account of his election expenses published by his 
election agent Ed. Languedoc, \yith his knowledge and appro- 
val, was about twenty dollars, but that, over and above this 
amount of $20, he himself, without the intermediation of Lan- 
guedoc or of any other appointed agent, spent four or five hun- 
dred dollars in this election. The reason he gives for not famish- 
ing a statement of the expenditure of this money is that he 
considered that it was '' personal expenses," and that he was 
consequently not bound by the law to pay it out through an 
agent or to furnish an account of it. But how does this preten- 
sion stand the test even of his own evidence ? He gave $5 to 
David Asselin and says it was ^'pour payer les dfpenses que f amis 
*^ faites cliez lui^ et les d^enses ligales qui pouvaient se presenter , comme 
*' recevoir mes amis qui pouvaient oiler Id travaiUer pour moi^^^ and 
further on he says : " c'est pas seulement pour ce que nous avons pris 

" /A c'est pour qu'il vint d fravailler pour moiy pour qtCU vint A 

" recevoir mes amis quand il viendrait ckez lui ; " surely these were 
not his '* personal " expenses. He gave between $10 and $15 to 
Michel Lamontagne partly for his own board and lodging and 
partly for " deux de mes fr ires et de mes ami$ qui sont passis par /d, et 
'* se sont arrays chez Midiel Lamontagne,'^ Surely the expenses of 
his friends were not his '' personal " expenses. He paid $10 to 
Nicolas Pouliot, $5 to Louis Turgeon, $5 to Anselme Plante, 
without asking them to account for it. Such payments as these 
cannot surely be called " personal " expenses. He gave Damase 
Turgeon $20 '^ pour payer les d^penses Ugales quHl pourrait avoir d, 
** faire^ — Its voitures dont il aurait besoin^ Surely again these were 
not his " personal." expenses. — He gave Fran9oisX. Pbuliot $30, 
9M^^un peu d!' argent dont onpeut avoir besoin dans le courant de VHec* 
*' tion^ soit pour distribution de papier s ou pour convoquer les assemblies, 
*^ et enfin pour depenses Ugales'' l^ere again these are surely not 
** personal " expenses. He paid $100 for newspapers distributed 
in the county. These again are clearly not " personal " expenses. 
It is therefore evident Ihat the respondent's pretension that 
the moneys he expended which are not included in the publish- 
ed statement of his election expenses were personal expenses, 
and such as he was not bound to make known, is defeated by 
his own testimony. Common-sense alone suffices to shew that 
such expenditures as I have enumerated are not personal expen- 
ses ; but even if this were not as self-evident as it is, the 125th 
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sectiou of the Election Act would render doubt imix>ssible ; for it D"»»»rtw» 
is felear that if it required a provision of law to include within ^"•• 
the meaning of '' personal expenses," the reasonable travelling 
expenses of the candidate himself and the reasonable expenses 
of his living at hotels, it would be impossible, without a like 
provision of law, to include the travelling expenses, or the hotel 
expenses, of his relations and friends, and supporters, to say 
nothing of moneys given to agents to be spent by them for the 
general purposes of the election. 

By his failure to furnish a return of his expenses as requir- 
ed by the Election Act the respondent has laid himself open to 
the presumption that he intended to evade the purpose of the 
act, and that he spent money for purposes that would not bear 
the light of day. 

This presumption must necessarily weigh against him in 
the appreciation of the evidence by which the petitioner has 
sought to establish against him the charges of personal corrup- 
tion to which. I will now refer. 

The first charge I will take up is that of the respondent's 
bribery of David Asselin. 

' During the election canvass, the respondent and Michel La- 
montagne stopped at Asselin's, who was absent at the time, and 
were helped to some crackers and liquor by liis wife. They return- 
ed next day with one Marcou, and Asselin gave them something 
to eat, /M» un repas complet, and some tea. The respondent did not 
ask how much there was to pay for this, but, as he was leaving 
and in the doorway, he slipped something into Asselin's pocket, 
saying, " il y a longtemps qu^on vous bddre,^^ and " gardezfa,^^ Asse- 
lin says, " dans le temps je ne savais pas ce qu*U nCavait mis^ 
" mais plus tard je vis que c^Hait Men payL What they had got 
was worth a dollar ^'je crois que fa valait bien une piastre,^^ Asselin 
says moreover, ^^personne ne savait pour quifUais^^^ although ho 
had been for the respondent at a previous election in 18*76. The 
respondent in his evidence says that he counted upon Asselin 
beforehand, that he had met him on the road and that he 
appeared to be as well disposed as he was in 1875. He also says as 
to the object for which this money was given : " (THait pour 
'* paye^ son trouble. D'abord on avait bu et mangi Zd, et ensuite c^Hait 
" pour payer les d^enses quHl pourrait avoir d faire comme mon dief^ 
" pour le travail qu'ilfer ait pour mot, et aussi pour qtCil reput mes am's 

8 
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Dctuorim <c que Je pourrais envoyer dans ceitepartie du comtipour travaitter pour 
^*™*' " moi" But how is it that it does not appear that at the time 
this $5 was paid, Asselin was his chef, or had agreed to work for 
him ? how is it on the contrary that if he was his chtf^ and was 
to work for him, the money was not given to him openly with 
a mention of the purpose to which it was to be applied, instead 
of being underhandedly slipped into his pocket with a ^^gardez 
fa,^' as the only indication of the use to which it was to be 
applied. This is not the way in which legitimate election ex- 
I)ense8 are paid. This payment of $4 more . than was yet due for 
a pretended purpose that was not even mentioned to the reci* 
pient, was, in my opinion, nothing more nor less than what in 
hotel and travelling parlance might be called exorbitant *' tip- 
ping," and what the language of the election law calls " bri* 
bery." 

The next case is that of Etienne Labrecque, with respect to 
whom the respondent is charged with intimidation and bribery. 

The polling took place on the lYth of September. Dn the 
7th, when the respondent was busy canvassing the cou'nty and 
was for that purpose at St. Lazare, the parish in which Etienne 
Labrecque resides, the respondent wrote him as follows : ^* St, 
'^ Lazarcj 7 Sept. 1878. Monsieur^ " Je 9uis autorisi par M. Boutin 
^* de vous conduire devant les tribunaux pour vousfaire eocpier les injures 
*' que vous avez prof iris contre lui. Si vous ne venez prendre arrange 
*' ment d^ici d, qudquesfoursje serai forcick prendre unepoursuite contre 
*' vous pour deux cents piastres, Vous h'avez pas plus droit dinsulter en 
'* temps d'Hection que dans cTautres temps. Votre, etc., Achille LaRue^ 
" avocat." 

According to Labrecque, he met the respondent a day or 
two afterwards at Michel Lamontagne's, and the respondent 
said to him : " vous avez vial parli contre voire candidal, il faut que 
" vous soyezpuni,'^ and "si vous travaillez pour moi je vous dairerai 
'* de cetle affaire-Ui. This testimony of Labrecque's is denied by 
the respondent and several witnesses have been examined to 
discredit Labrecque. His reputation is evidently none of the 
best ; but no conclusive reason is given ta prove that he is not 
credible under oath. In this instance he does not swear to any 
thing substantially improbable, though the precise words gpiven 
may not have been used ; his evidence on this point is far from 
inconsistent with the circumstances of the case, and I am in- 
clined to think that some inducement was held out to him in 
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connection with this action of damages which formed the sub- ^>^^nrf»« 
ject of the respondent's letter. But putting Labrecque's evidence ^^^^ 
aside, the letter still remains, and the tenor of this document, 
the circumstances attending it and following it, and the gene- 
ral conduct of the respondent, all concur in bringing me to the 
conviction that the writing of this letter was an act of attempted 
intimidation. What are the circumstances ? Why, the respondent 
himself admits that he was not authorized by Mr. Boutin to 
write this letter, although it says that he was, much less there- 
fore was he authorized to " prendre arrangement " with Labrecque. 
His pretension is that it was written ^^pour sauver VhonneurdeM. 
" Boutin^ He admits nevertheless that no action was ever taken 
out against Labrecque, the reason he gives being that the dis- 
bursements, a matter of six dollars, had not been furnished him ; 
so that although the respondent did not care enough for Mr. 
Boutin's honor to advance six dollars for him which he was sure 
enough to get back, and Mr. Boutin himself did not care enough 
about his honor to advance the six dollars, until the day before 
the respondent gave his evidence, yet the protection of Mr. 
Boutin's honor required that Labrecque should be written to 
during an election canvass ten tfSa^s before polling day, and infor- 
med that he would be sued if he did not settle with the writer 
within a few days. Then what is the tenor of the letter itself ? Is 
it the ordinary professional notice of instructions received. Does 
not the language on the contrary indicate a desire to frighten 
rather than a mere intention to notify or to inform ? Why does 
he call the simple bringing of an action of damages, " conduire 
** devant les tribunaux pour faire expier les injures.^^ Why does he 
conclude with an admonition such as: ^^ Votts n'avez pas plus 
" droit (Finsulter en temps dilection que dans d^autres temps " ? Why 
does he say "/^ suis axUorisi^^^ when he was not authorized ? 
Why does he not first obtain the authorization of Mr. Boutin, 
who resides in the county and could easily have been commu- 
nicated with ? The inference is clear that he wanted that 
•letter for his own purposes ; he wanted it to take eflfect before 
the day of polling and even while he and Labrecque were in the 
same parish. Otherwise Mr. Boutin's honor could have waited 
for ten days, as it eventually did for several months, and a letter 
in the ordinary form would have sufficed. 

The next case is that of Eusebe Couture whom the respon- 
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PMiMrim ^ent is alleged to have bribed with the promise of obtaining 
^"'•- for him some government situation. 

Couture has been mayor of Buckland for seven years and 
was in the employ of the local government as a forester {garde" 
forestier). He was a conservative, had worked against Mr. Boutin, 
the local member, at the last previous election, and had also 
worked actively against the respondent during the election of 
1875. On the 10th of June 18Y8, just three months before the no- 
mination day for the present election, he met the resi>ondent at 
Mr. Swiberg Larue's at St. Charles. He states that the respon- 
dent then told him that Mr. Boutin had been doing his best to 
g4t him. Couture, turned out of place, but that he (respondent) had 
done all he could to keep him in office ; that an election 
was about to take place and that if Couture acted as he had done 
during the previous election, it was pretty sure that he was 
done for, " que son affaire Hait cuite ; " that respondent had stood 
by him and that it was on that account that he had not lost his 
place. He then says : *^ Je die alors 2d d M, Larue queje serais pour 
" lui. lime dit alors que si Us gardee-foreetiers tombaientf U meferaii 
^^ avoir quelque chose de tneilleur que ga ; fai oompris une position meilr 
^^ leure du gouvemement fSdSrai" He swears that the respondent 
promised ** de sauver ma position, et que si les gardes'/oreetiers itaieni 
*' abolisyfaurais qudque chose de mieuz (pie ^" Further on he says : 
'^ // ne m*a pas dit quoi ; fai oompU sur sa parole ; il m^a dit que ses 
^* amis U en auraii soin ; e^Uait pendant la demi^re Election, je me suia 
'' reneontri avec M. AchUle LaRue pendant la luttCyje ne suis pas oapo' 
'' ble de dtre la date, etldL M, LaRue me dit qu'il auraii soin de aes amis, 
*' et milie autres Umoignages de mime:^' According to this evidence, 
here is a clear case of bribery. An influential conservative elec- 
tor is told that he has been kept in his place by means of the libe- 
ral candidate's influence but that if he continues to work on the 
same side, he will lose his place. The elector thereupon says he 
will join the side of the candidate. There had been some talk 
however of doing away with the office of garde-forestiers, and 
the candidate promises that, should that happen he will get the; 
elector something better. This was in June ; Couture lost his 
place on the Ist of August; but still trusting to the respondent's 
promise, he did not work against him and kept quiet. 

Jean Marcou, Couture's father-in-law, was examined with 
the view presumably of showing that Couture was already fevo- 
rable to the respondent and consequently that it was impro- 
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bable that the latter would need to bribe him, but Marcou's tes- i>«>wri«» 
timony fails to establish this. Couture it seems said to respon- ^^*^*- 
dent in 1875, *' o^est dommage^ iu as eu tort de venir si tard^^^ and 
Marcou understood from this that if he had come out sooner 
Couture would have been in favor of him ; but whatever Marcou 
may have understood there is nothing to show that the respon- 
dent understood the same thing ; on the contrary the respondent 
knew and he says in his own testimony, that notwithstanding 
his saying " c'est dommage^ e^c," Couture not only worked against 
him in 1875, but worked hard, " il a fait tout ce quHl a pupour que 
" faie le moina de votes possible dans cetle paroisse en 1875." The other 
sayings of Couture from which Marcou infers that he Was favo- 
rable to the responded appear to be subsequent to the 10th of 
June and consequently after the act of bribery had been com- 
mitted. Couture's testimony therefore is not shaken by that of 
Marcou. It is apparently contradicted by that of the respondent, 
but not in reality, as a careful examination will show. He is 
asked : *' A-t-il 6U question entre vous deux d^une place pour lui du gou^ 
** vemementjidiral,^^ and he answers ** Jamais, je ne m*en rappelle pas J* 
Again " S^il en avatt 6L6 question vous en rappelleriez'vous" and he . 
answers : Je crois queje vfCtn rappdlerais parfaiitmenty Now the 
fact of his having or not having done a corrupt act should be a 
matter of knowledge and not merely of memory. The respondent 
must have felt that it was possible he might have bribed Cou- 
ture, or he would not have appealed to his memory at all. Fur- 
ther on he is asked : *^ JEtes^vous positif d dire que vous ne lui avezpas 
'* paxU de le placer au gouvemement Jid^raV He answers " Oui" and 
as the question is worded, "placer au gouvemementy^ he does not 
contradict Couture who does not speak of a place " au gouveme- 
" m«i^." But he is pressed by the further question : " Jurez-vous 
" eela t " and then he says : " Je suis positif d, jurer qu^je ne lui ai 
*^ jamais promts aucune place au gouvemement fSd6raI ni aiUeurs, soU 
" pour voter J soit pour Vengager ct iravailler pour moij' But he avoids 
adding " soU pour Vengager d, ne pas voter ou (i ne pas travailler contre 
/* moi,'* and this is precisely what Couture says he was bribed to 
do, and what he did ; he kept quiet. Far from destroying Cou- 
ture's evidence, the respondent, it seems to me, has strengthened 
it. But even if he had squarely contradicted Couture I should feel 
inclined to attach less weight to his denial than to Couture's 
positive, precise and circumstantial assertion, because election 
promises are sometimes made lightly, without a very strong in- 
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DMianrien tention to remember them, and it is more easy to believe that 

^""•^ the party making the promise has forgotten it than that the 

party in whose favor it -was made should have allowed it to 

escape his memory. I am therefore of opinion that the evidence 

of Couture fairly establishes this charge. 

The case of Johnny Langlois is this : He was at the time 
a government inspector of fish and oil, and had already on a 
former occasion lost a situation in consequence of election mat* 
ters. A few days before the nomination day he and the re8X>on- 
dent met in Quebec at Leon Lemieux's. On coming out the res- 
pondent said to lym : " Voua avez .parlS coiUre U gouvernement'^ 
** J^ai une lettre da comU qui rrCavertit de c€la,fai autre chose que fa, 
** prenez garde d v(ms, vous savez comment ga ^it^ This was said : 
*• cfwn ton s^p^c," and the witness adds : ^^fai compris quUl mefc' 
" rait perdre ftia place " '^ II avait Fair fdchS.*^ As a matter of fact 
the respondent had received a letter from one Regis Roy telling 
him that Langlois was working against the government and 
' asking to be appointed in his place. Langlois' evidence is un- 
contradicted ; and the only explanation offered by the resi)ondent 
is that he was only giving Langlois friendly advice to keep 
quiet, without intending to influence him. Now was this mere 
friendly advice or was it not ? In the first place the existence 
of this friendship is not proved. The respondent had not known 
Langlois until about a couple of months before they met at 
Lemieux's ; Langlois merely says he was on very good terms 
with him, and the respondent does not go beyond saying : ** // y 
" avait eu des rdalions pour ainsi dire d^amilii entre M. Langlois d iitof , 
*^ je lui avaia rendu des services d^ami aoant cette Spoque 1(1^^ while 
according to Langlois, he rendered these services without know- 
ing that he was rendering them to Langlois. Such is the amount 
of friendship which existed between them, it did not prevent 
his appearing angry and speaking in a tone of severity. Then 
what was the respondent's motive in speaking to Langlois in 
the manner he did ? I cannot think it was only a friendly 
warning, first because the friendship is not shewn, and secondly 
because if his feeling had really been one of friendship he need 
not have warned Langlois against himself, for it is well known 
that such appointments as Langlois' are practically under the 
control and within the patronage of the member for the county, 
and the respondent must have known and felt that he was not 
warning Langlois, as Bilodeau warned Fournier, against what 
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others might do, but against what he himself could do, and, D«»'«rf»" 
infereutially, would do, if he Langlois did not keep quiet and ^*"*' 
take ca?e. To warn another against one's own acts or endea- 
vours is in reality to threaten him. I therefore come to the con- 
clusion that this charge of undue threatening has been suffi- 
ciently established. 

The case of Mercier is not made out. Mercier was a strong 
liberal and a client of the respondent. Before the election had 
begun {U n^€taU pas question (T&ection), he borrowed $5 from res- 
pondent to help him to pay a penalty, within a couple of days 
of the time when he had either to pay or to •be liable to impri- 
sonment. No bribery is proved in this case, so far as I can see ; 
and this is the last <9f the cases wlych this trial has brought 
under my consideration. 

I have endeavoured to make my examination into the evi- 
dence as thorough as possible, and to appreciate it not merely in 
view of the facts immediately connected with each particular 
case, but by the light of the inferences to be fairly drawn from 
the general circumstances of the election, including the general 
conduct of the respondent or of his agents. The result has been 
to satisfy me that corrupt practices have been brought home to 
Nicolas Pouliot, Anselme Plante and Gervais Carrier, as agents 
of the respondent, and to the respondent himself, for bribery 'as 
regards David Asselin and Eusebe Couture, and for intimidation 
as regards Etienne Labrecque and Johnny Langlois. 

I must therefore declare the election void and the other 
consequences of the law must take their course. 

The judgment will carry costs against the respondent. 

A. R. Angers^ Q. C, for Petitioner. 

R Langelier, Q. C, for Respondent. 



. 120 

COUE DU BANC DE LA REINE— EN APPEL. 

QUtBEC, 3 DtCEMBKE 1879. 

MIGNERAND bit MTRAND et LEGARf:. 
Coram DoBioN, J. C, Monk, Bamsay, Tessikr, Cross, J J. 

Jno£ :~Que toatx^hemin oavert et frequents par le public comme tel sans oontcstation 
pendant I'espaoe de dix ans et aa-dela, doit 6tre oonsidM an chemin pablic et 
avoir 4^A l^galement reconnn chemin public BaiTant re^prit de la loi. 

Appel d'un jugement rendu par la Cour Superienre, Qafebcc, 
(Caron, J.), comme suit : 

La Cour, etc. Considfirant que le demandeuT, par sa pT^sente 

action, demande qu'il soit ordonn^ au d^feHdeur de ne plus se 

servir du chemin dficrit dans sa declaration, et que le dSfendeur 

allegue avoir ce droit parceque ce chemin existe depuis au-deli 

de cent ans, comme chemin public, et que c'est sa sfeule sortie, et 

que ce chemin est devenu un chemin public en vertu de nos 
lois; 

Considferant qu'il est en prouve au dossier, que ce chemin 
existe depuis plus de trente ans, et m6me depuis un temps pres- 
qu'imm^morial, et qu'il a toujours servi non seulement aux par* 
ties en cette cause, mais k leurs yoisins comme seule Toie de 
communication avec le chemin qui conduit k la ville, et ce sans 
aucune objection, et vu aussi qu'il est prouve que tous ceux qui 
ont Youlu y passer Tout toujours fait sans opposition depuis 
plus de trente ans ; 

Considfirant que ce chemin est cloture de chaquo cote, avec 
foss6s le long des clotures, et qu'il n'est pas ferm6 k ses extremi- 
tes, et qu'il est 8§par6 du reste du terrain de chaque proprietaire ; 

Consid6rant qu'il est d6cr6te par la 18 Victoria, chapitre 100, 
section 41, paragraphe 9, que " tout chemin laissfe ouvert et en 
usage comme tel par le public, sans contestation de ce droit, 
pendant Teepace de dix ans et au-dela, sera consid^re avoir 6te 
legalement declare un chemin public par quelqu'autorite com- 
pfetente, et fetre un chemin suivant Tintention de cet acte," et 
qu'il parait par la preuve en cette instance, que le chemin en 
question a 6te laisse ouvert, et en usage par le public, pendant 
plus de dix ans, sans contestation, et vu en outre que ce chemin 
a toutes les conditions requises par les articles sept cent qna- 
rante-neuf et sept cent cinquante du code municipal pour fetre 
un chemin municipal ; 
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Considerant que le demandeur n'a pas fait la'preuve des JIl^TSid 
allegations contenues dans sa declaration et que le d6fendeur a i^r^. 
prouve les faits essentiels sur lesquels il appnie ses defenses ; 

Maintient les dites defenses du dfifendeur, et renvoie Tac- 
tion du demandenr avec d6pens. 

Sir a. a. Dorion, J. 0. — Le jugement, qui a donn6 lieu 4 cet 
appel, a 6te rendu sur une action nSgatoire port6e par Tappelant 
et par laquelle il se plaint que rintimfi a defait ses clotures et 
pass^ sursapropri6t6 sans en avoir le droit, et demande qu'il soit 
declare que Tintimg n'a pas droit k une servitude de passage sur 
sa propri6t6 et qu'il lui soit fait defense d'y p^ser k Tavenir. 

Les faits sont ceuz-ci : Depuis au-dela de soixante ans, il 
existe dans la paroisse de Ste. Foye, une route connue sous le 
nom de petite route de la Sudde. Cette route commence au che- 
min de la Su6de, qui conduit de Ste. Foye k St. Augustin, tra- 
verse une partie de la terre de I'appclant, ainsi que cinq ou six 
autres terres et aboutit k celle de TintimgNo. 53 dela concession 
St Pierre, paroisse de Ste. Foye. Cette route sert de voie de com- 
munication aux cinq ou six propri6taires qui resident sur les 
terres qu'elle traverse pour se rendre au chemin de la Suede et 
de \k k I'Eglise et au march6. De m6moire d'hommes cette route 
a ete cl6tur6e de chaque cdt6, et des foss6s y ont 6t& faits partout 
ou cela etait n^cessaire pour I'^gout du chemin, mais surtout k 
Tendroit ou elle traverse la terre de Tappelant, ou les travaux 
ont £t6 faits par tous les propri6taires qui se ^ervaient de la 
route et par Tappelant lul-mfime, qui tous y ont travaille quel* 
ques fois par corv6es, et d'autrefois separ6ment. 

Cette route ne parait pas avoir ete fetablie par un proces- 
verbal de grand voyer ou par aucune autre autorite. Elle n'est 
d'aucune utilite pour I'exploitation de la terre de Tappelant, qui 
ne s'en sert, que comme tout le public, pour se rendre chez ceux 
qui demeurent le long de la route. 

Le 12 mai 1877, ra{)pelant ota la cl6ture qui du cote nord 
separait cette route de sa terre, et pour en fermer le passage, il 
pla^a deux clotures, Tunea la jonction de la route et du chemin 
de la Su§de, et I'autre dans la ligne qui divise sa terre de celle 
de son voisin Etienne Laberge. 

Deux jours plus tard, Tintime, ay ant k passer dans la route, 
requit I'appelant d'en lever les clotures qu'il y avait plac6es, et 
sur son refus il le fit lui-mdme et passa par la route. 
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d?t iiJSSd C'est a roccasion de ces faits que Tappelant a porte son ac- 
ugL«. *io^- II prfetend que rintime n'a aucun titre qui lui pennette de 
passer sur sa propri6t6, et il cite Tart. 649 O.C. qui consacre le 
principe que nul ne peut acquferir de servitude sans tiire. 

L'intim§ de son cdt6 inyoque la possession du public i>en- 
dant plus de trente ans, et m6me de temps immemorial qui lui 
donne le droit de se servir de cette route comme d'un chemin 
public ; il cite a Tappui de cette pretention I'acte 18 Yict., chap. 
100, sect. 41, qui declare chemiti public tout chemin laisse ou- 
vert au public pendant diz ans et plus ; puis il ajoute que sa 
propri6t6 est un enclave qui n'a d'issue que par cette route et 
que par une possession de trente ans et plus, il a acquis a titre 
de servitude le droit de se servir de cette route pour communi- 
quer de sa propri6te k la voie publique. 

II n'est pas clairement 6tabli que la propriete de rintime 
Boit un enclave. Cette terre qui est le No. 53 de la concession 
St. Pierre, appartenait ci-devant au m6me proprietaire que les 
terres No. 50, 54 et 55, et il semble que ce n'est que par le par- 
tage qui a 6t6 fait de ces diffS&rentes propri6tes, que le proprie* 
taire du lot No. 58 a 6te prive d'une issue par le trait-carre de la 
cote St. Michel. C'est done sur ces lots que I'intime aurait eu 
le droit d'eziger un passage, et il n'est pas necessaire d'ezaminer 
si I'intimg dans le cas ou il aurait eu le droit d'eziger un passage 
sur la propri6t6 de I'appelant, aurait pu acqu§rir ce droit par 
prescription et sans titre, question eztr^mement delicate et diffi- 
cile k r^soudre. 

Nous n'avons done qu'a ezaminer si cette partie de la route 
qui traverse la propriet6 de I'appelant est devenue un chemin 
public par I'usage que le public en a fait 

Une propri6t6 privee pent devenir proprifete publique, lors- 
qu'elle est d^claree telle par une autorite competente, ou encore 
par la dedication que le proprietaire en fait pour I'usage du 
public. Un chemin ou une route peuWnt dtre etablis par un 
procos-verbal ou autre acte emanant des autorites municipales, 
(autrefois des officiers de voieries) conformement auz dispositions 
de la loi, ou ils peuvent I'fetre par tout acte du propxi6taire indi- 
quant clairement son intention de le ceder au public, Ainsi 
lorsqu'un proprifetaire ouvre sur sa propri6t6 une rue ou une 
place publique et qu'il y concede des terrains en les designant 
comme attenant a telle rue ou place publique, sans auctine 
rfeserve de son droit de propriete, il n'y a aucun doute, que par 
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Tusage que le public en fait, cette rue ou place publique ne ^/^JJJSd 
devienne propriete publique, k Tusage non seulement de ceux u^^ 
qui y ont acquis des terrains riverains, mais a regard de tons 
ceux qui peuvent avoir k y passer, c'estr^-dire k regard du pu- 
blic en general. Cet effet ne resulte pas de la convention faite 
avec les acqu§reurs des terrains c6des, car alors il n'y aurait 
qa'eux et leurs ayant-cause, qui pourraient exiger Taccomplisse- 
jnent des conventions portees dans leurs contrats, ni de la pres- 
cription qui acquiert toujours une possession pendant une 
periode d6termin6e par la loi, pour qu'elle puisse conferer un 
droit quelcouque ; ce qui imprime ce caractere de rue ou de 
place publique au terrain indique comme tel par le proprietaire, 
c'est la dedication ou I'abandon qu*il en a fait au public par 
une declaration expresse et qui re^oit son execution par Touver- 
ture de telle rue ou place k Tusage du public. 

II n'est pas m6me necessaire que cette dedication soit faite 
par ecrit ; il suffit que les circonstances soient telles, qu'elles 
indiquent clairement que Tintention du propri§taire a 6t6 de 
faire un abandon de son terrain au public, pour qu'il ne puisse 
plus s'opposer k ce que le public s'en serve coiiformement a sa 
destination. 

En voici un exemple : Un particulier avait reconstruit un 
mur de cloture k plusieurs pieds en dedans de la ligne qui 
Beparait son heritage de la rue. II deposait sur le terrain qu'il 
avait laisse en dehors de son mur de cloture des voitures qui 
obstruaient le passage. Assigne pour voir declarer qu'il n'avait 
pas ce droit, il repondit que ce terrain lui appartenait ; condam**. 
n6 en premiere instance, il s'est pourvu en cassation ou Tarrdt 
attaque, dit Ourrasson p 204 et 205, " qui avait reconnu que le 
" terrain en litige fesait partie de la voie publique de Visely, 
•' parcequ'il 6tait en dehors des murs construits par le deman- 
" deur, construction par laquelle il a lui mSme fix6 les limites 
" de sa proprifete," fut confirm^ et le pourvoi rej6te. 

Comme Ton voit cet arrfet n'a pas ete fond6 sur la prescrip- 
tion, mais sur Tabandon que le proprietaire avait fait de partie 
de sa propriete en reconstruisant son mur de cloture. 

Les auteurs reconnaissent du reste que le public pent, 
comme un particulier, acqu6rir par la prescription la proprifite 
d'un chemin. En effet si un particulier acquiert, par trente ans 
de i>ossession exclusive, la propriety d'un terrain qui appartient 
a autrui; on ne voit pas pourquoi la possession non interrom- 
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duliJISS pue du public, pendant trente ans, ne lui ferait pas egalement 
i^n. acqu6rir la proprifite d'un chemin, d'une rue ou d'une place 
publique. 

Proudhon Traite de domalne public. T. 2 p, 933 No. 606 s'ex- 
prime ainsi : " Quoique I'^tablissement des routes et des che- 
'' mins vicinauz soient necessairement fondes sur des decrets 
*' de I'autorit^ tandis que les chemins ruraux ne doivent le plus 
" souvent leur creation qvCk Tusage pratique par les habitants 
" des lieux, leur existence de voie publique n'en est pas moins 
" legale, soit comme 6tant I'effet de Tancienne coutume : InveUrata 
'* consuetudine pro lege non immerito custoditur, soit comme etant le 
*' r6sultat de la prescription acquisitive du fonds poss6de a titre 
" de maitre par le corps moral que nous appelons le public." 

Cependant comme ce n'est pas tant par la prescription que 
par Tabandon que le propri^taire est cense avoir fait de sa pre 
priet6 que le chemin devient chemin public, il n'est pas neces- 
saire que le public en ait eu la possession pendant trente ans. 

" Un chemin particulier devient chemin public par la seule 
** possession du public. (Ancien Denisart vo chemin No. 11.) 

Les auteurs du nouveau Denisart vo. chemin No. 5, s'expri- 
ment dans les m6mes termes. 

Idem § 8 No. 1, 4 al. " Les simples sentiei's dont nous par- 
*' Ions dans le paragraphe suivant doivent aussi dtre mis au 
" rang des chemins publics, quand le public est en possession de 
" s'en servir depuis longtemps." 

Idem, p. 626, No. 1, 8 al. 
" p. 527, No. 2, 2 al. 

II n'est pas question dans ces citations de la possession de 
trente ans. C'est aux tribunaux k juger, si d'apres les circons- 
tances, le public a joui d'un chemin assez longtemps pour faire 
presumer que le proprietaire en a fait Tabandon. 

Duresteil est incontestable que I'existence d'un chemin 
public pent s'6tablir sans titre. 

Isambert. Traite de la possession Nos. 808 et 809, dit : 

'' Si Ton attribuait aux communes que les chemins oi^ les 
" rues pour lesquels elles justifieraient des titres, elles en per- 
" draient la majeure partie ; car il est certain que les chemins 
" ont ete faits pour la plupart aux depens des proprifites rive- 
" raines et par suite d'abandon volontaire." 

Proudhon. Trait6 du domaine public. T 2, p. 968, No. 683, 
termine une longue dissertation a ce sujet, comme suit : 
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" Concluons done que quand un chemin qui sert de com- ^^^JJISa 
** mtinication entre des lieux habitfes a 6t6 publiquement ouvert j^p^^o 
" et librement pratique, c'est-a-dire paisiblement pos86d6 par 
" Tfetre moral que nous appelons le public pendant plus de 
*' trente ans, qui constitue aujourd'hui la dur6e de notre pres- 
'* cription la plus longue, le chemin est acquis au domiaine pu- 
" blic de la commune, sans que pour la validiti de cette acquisition ct 
" tirrtvocabiliU de V affectation qui en est la suite, il soU nicessaire quHl 
*' intervienne un decret formel de Vautoriti ; tous les chemins ruraux 
'* qui existent avjourd^hui ne s'Hant itablis que par V usage et la posses- 
" sianr 

Idem, T 2, Nos. 861, 871, 372 et 681. Troplong de la Pres- 
cription, No. 156. Pardessus des servitudes, T 1, No. 216. Curas- 
son des actions possessoires, p. 245 6 ou Tauteur cite Lalaune et 
Pocquet de Livoniere. 

Passant de la doctrine des auteurs a la jurisprudence suivie 
dans le pays, nous trouvons que des 1882 la cour d'appel prfesi- 
dee alors par M. le juge en chef Sewell a d6cid6 dans deux 
causes de Porteous et Eno dit Deschamps, qu'un chemin qui pa- 
raissait n'avoir 6te d'abord qu'un chemin priv6, ferm6 k ses ex- 
tremit6s par des barrieres, mais dans lequel le public avait 6te 
de temps immemorial dans I'habitude de passer, ne pouvait plus 
6tre ferme au public, parce que depuis neuf ans les barrieres 
avaient disparu et que le proprifitaire avait fait une cloture pour 
separer ce chemin du reste de sa propri6te. Ce jugement est du 
30 avril 1882. 

Cetto cause n'est pas rapportee, mais voici comment Porteous 
dans son factum resumait la preuve. 

" The evidence establishes, 1st the existence of a road in 
** the. place in which the appellant has stated it to have been, 
" during seventy years past and upwards. Sometimes having 
** barriers and sometimes none, but for the last eight or ten 
" years having none. 2dly That respondent obstructed the roiad 
*' in question in the manner appellant had complained of him. 
" The respondent thought hi^ case strengthened by the fact of 
'* having occasionally had barriers on the road ; in addition to 
" the preceeding observations and authorities, the general tenor 
" of the evidence, shows that this was only resorted to occasion- 
'' ally, that his right was denied by the oldest inhabitants and 
" that nine years ago they were perfectly disused and a fence parallel to 
" the river was erected at the proper dhtancefrom the river^ 
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B^d ^'^s* s^^ <^®t expos6 de faits que la Cour, infirmant le juge- 
i,^^ ment rendu par la Cour Inferieure, a d6clar6 que le chemin en 
question 6tait un chemin public. 

En 1864, la Cour d'Appel a juge dans la cause de Johnson et 
al. V. ArcJuimbault, que Tintimfe n'arait pas pu fermer une ruelle 
indiqu6e dans le titre des appelants qui remontait a 1834, comme 
une rue projetfie, et que cette ruelle 6tait devenue propri6t6 pu- 
blique par I'usage que les appelants et autres proprifetaires rive- 
rains en ayaient fait depuis un grand nombre d'annSes. Les 
appelants ne fesaient pas voir que cette ruelle eut jamais 6te 
d6clar6e rue publique par une autorite competente, ni qu'ils 
eussent par leur titre le droit de s'en servir, mais le fait qu'elle 
avait 6te ouverte au public depuis longtemps Fa fit regarder 
comme 6tant une rue publique. (8 L. C. J. 317 et 14 L. C. E. 222. 
Voir aussi Ranger v. Ranger, 14 L. C. R. 134.) 

Mais a quels caracteres reconnait-on qu'un chemin est de- 
venu chemin public, lorsqu'il n'a pas fete etabli par les autorites 
municipales ou les officiers de voieries. 

Voici ce que Proudhon loo. cit. T. 2, p. 183, dit k cet 6gard : 
" S'il communique d'un village a un autre, s'il tend a un 
*' hameau ou mdmo a une ferme ou, d une maison isoUe, s'il r6unit 
" deux chemins vicinaux ou des routes, s'il ne vient pas se per- 
'' dre daHs un champ, s'il est frequente en tout temps et saison, 
" de nuit comme de jour et par tout le monde, soit par les pro- 
" prifetaires d'hferitages, soit par des fetrangers a cette commune, 
" il devra 6tre reputfe public et non pas seulement chemin agraire 
** d'exploitation ou de servitude. D'autres circonstances acces- 
" soires serviront encore a determiner son caractere, par exemple, 
" s'il est tres ancien, s'il a fete rfepare et entretenu par la com- 
'* mune de la situation, comme le sont les chemins publics, s'il 
'* a fetfe signals comme tel, dans les anciens terriers, dans les 
" plans du territoire de la commune ou dans le cadastre et dans 
" le tableau des chemins et sentiers de la commune, s'il n'a pas 
" varife de place, s'il a fete donnfe comme confins dans les titres 
" particuliers, aux fonds qui le joignent, s'il a fete respectfe lors 
" de la culture, si les lUrUages voisins sont clos sur sos bords, etc." 
Aux p.p. 969 et 970, No. 634, 1'auteur ajoute : 

"Mais quoique les solutions que nous donnons ici 

" soient fevidentes en droit, elles peuvent presenter des difficultfes 
" plus ou moins nombreuses en fait relativement a I'appreciation 
" des circonstances caracteristiques d'un vrai chemin public. 
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" Pour les resoudre il faut rechercher ; du MyliSSd 

" A quelle oommunicaiion il sert habituellement. i^JJ,^^ 

'^ S'il a Heferi ou muni defossis ce qui le mettrait hots de la cat^ 
^^ gorie des simples chemins de tolirancey 

'' S'il a 6t6 r6par6 et entreteuu par la commune comme le 
^' 8ont les chemins publics." 

'' Depuis quelle 6poque il est soumis aux usages publics." 
D'apres ces regies, la petite route de la Suede a tons les ca- 
racteres d'un chemin public. Elle existe a I'usage du public de- 
puis au*deU de soixante ans ; elle a toujours 6t6 s6par6e des 
proprifetfes riveraines par des clotures et fosses, et Tappelant a lui- 
mdme fait ces clotures et fosses jusqu'au 12 mai 1877. Jusque-la 
le public a toujours joui paisiblement de cette route qui sans 6tre 
d*aucune utility pour I'appelant, serrait a tous ceux qui araient 
besoin d'y passer pour se rendre chez ceux qui y resident. Elle 
a kik entretenue, comme le sont ordinairement les routes publi- 
ques par les habitants de la locality, et la partie qui traverse la 
terre de Tappelant Ta 6te par des travaux communs. Elle est de 
plus indiqu6e dans les plans faits pour les fins de Tenregistre* 
ment. 

L'appelant a pretendu que ce chemin n'etait qu'un chemin 
de tolerance parce que dit-il, il y a quelques ann6es, les int6res- 
ses sont all6s lui demander la permission de mettre de la pierre 
dans la partie de la route qui traverse sa propri6t6. Cc fait s'ex. 
plique de lui-m6me. L'appelant et les autres pioprifetaires le long 
de la route avaient Thabitude de la reparer en commun vis-i-vis 
la propri6te de l'appelant. II est tout simple qu'avant d'y faire 
des travaux importants, ils se soient consult6s avec lui pour avoir 
son concours. Ce fait qui est expliqu6 par les t6moins de Tintimfi 
ne detruit pas la pr6somption irresistible qui d^coule de toutes 
les circonstances prouvees dans la cause, que les auteurs de 
l'appelant ont abandonn6 cette partie de leur terre pour une 
route dont tout le public et I'intimfe en particulier ont le droit 
de se servir. 

De plus I'acte 18 Vict. ch. 100, Sect. 41 d^clieLre expressement 
que " tout chemin laiss6 ouvert et en usage comme tel par le 
'* public sans contestation de ce droit .pendant I'espace de dix 
*' ans et au dela, sera consid6r6 avoir 6t6 legalement declare 
•* chemin public, par quelqu'autorit^ comp6tente." 

Cette disposition determine la periode apres laquelle un 
chemin ouvert au public devient un chemin public et ne laisso 
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BoartMiaa established at $9290. The goods and chattels of the tiers-saisi 
^^^^^■' were sold in due course of law, under execution issued at the 
suit of his wife, and the vessel, now seized, was on the 19th 
December 18*76, adjudged to Bazile G-iguere for $802. There can 
be no doubt that Bazile G-iguere acted as the prite-nom of Josephte 
Fourquin (the wife of the tiers'saisi.) But that, although, doubt- 
less, a suspicious circumstance, does not necessarily imply fraud. 
The deed of sale from the sheriff in favor of Bazile G-iguere was 
not executed until the 19th August 18 Y8; and it was registered 
on the 20th of the same month. 

In the interval, that is between the date of the adjudication, 
and the date of the deed of sale, the plaintiff caused the same 
Vessel to be seized as belonging to Maxime Beaupr6, upon whom 
it had been sold by the sheriff on the 19th December 18Y6. On 
the 17th February 1879, Bazile Giguere sold the vessel to the 
present opposant, by. a deed duly registered, on the 19th of the' 
same month, and it is under that deed, that the opposant now 
claims the vessel. 

One of the grounds upon which the opposition has been 
dismissed is : " Qu'^ toutes fins que de droit la dite feuille et le 
'* dit enr^gistrement constituent la preuve qu*au moment de la 
'* saisie, le dit Maxime Beaupr6 6tait propri6taire du dit cha- 
'' land, et que la dite saisie a 6t6 valablement faite sur lui." It 
is doubtless true, that at the time of the seizure, the vessel ap- 
peared, in the book of registry, to belong to the defendant 
Maxime Beaupr6 ; but it is equally true, that, before the seizure, 
at the suit of the plaintiff, the vessel had, in due course of law, 
been sold under a writ of execution to Bazile G-iguere, who 
thereupon, and subject to the payment of the adjudication mo- 
ney, became the owner of it, as regards the defendant. Giguere, 
moreover, had a right to obtain from the sheriff a deed of sale, 
vesting the vessel in him. 

The right so acquired by Giguere was not liable to be de- 
feated merely by a seizure such as that at the suit of the plain- 
tiff. If it could be so defeated, it could have been defeated an 
hour after Giguere paid the purchase money, and, if a conten- 
tion of that kind could be maintained, it is obvious it would be 
practically impossible under a writ of execution, to sell and de- 
liver a registered ship. I do not think it necessary however to 
say any thing further as to this branch of the case, because the 
full and learned notes of my brother Casault, which he has 
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kindly communicated to me, show, beyond doubt, that the legal »o"jJ«»™ 
title to the vessel in question is vested in the opposant, as re- *^*^**''- 
presenting Josephte Fourquin for whom it was purchased by the 
said Bazile Giguere. 

The second consid&ant of the judgment is : ** Que les actes 
" que Topposant invoque dans son opposition n'ont §te passes 
" qu'apres la dite saisie, savoir : vente du dit chaland par le 
" sherif du district de liichelieu a Bazile G-iguere, le Vl aout 
" 18Y8, enregistree le 20 du m6me mois, et vente par Bazile 
" Griguere a Philippe Beaupre le lY ftvrier 18*79, enregistrfie le 19 
'' du m§me mois, et que les dits actes ne sont que le resultat de 
'^ la fraude, la simulation et la collusion entre les dits Maxime 
" Beauprfi, Bazile Griguere et Philippe Beauprfi, ainsi que le re- 
" vele clairement la preuve et toutes les circonstances de la 
" cause." 

I cannot however view the facts of the case in the light in 
which they have been regarded by the court below. 

Madame Beaupre, having recovered a judgment, which is 
not impugned, for $9290, caused the vessel in question to be 
sold by a judicial sale ; and it was adjudged to Bazile Griguere 
for 1802, he being, it is admitted, a prSte-nom for Madame Beau- 
pre. It may be objectionable to attempt to do, by a prite-noni, 
what one cannot do in one's own name, but as Madame I^eaupre 
could havi^ become the adjvdicaiaire of the vessel herself, there 
was nothing to prevent her from acquiring it through Griguere. 
The writ at the suit of Madame Beaupr6 against her husband, 
produced by the sale of his effects $2287.80, which sum, the 
sheriff, as it does not appear there were any oppositions, says in 
his return bearing date the 28th of March 18*7*7 : " J'ai remis a la 
" dite demanderesse en k compte de sa cr6ance port6eau ditbref 
" d'exficution. " This the sheriff had a right to do under art. 601, 
and the deed from the sheriff in favor of Giguere, proves that the 
price was duly paid. 

Indeed the bailiff, who made the sale, swears that Madame 
Beaupre gave the sheriff, on the day of the sale, a receipt on 
account of her judgment, for the effects purchased by Giguere 
for her, and we have seen that the sheriff on the 28th March 
1877, that being more than a year before the plaintiff recovered • 
a judgment against Beaupr6, returned that he had paid over the 
money to Madame Beauprfi. 
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Boarbeao Madame Beaupre's claim against her husband is not contested, 
cartior. j^^p jg jj ghown thai there was anything fraudulent or illegal 
. in the sale of the vessel at her suit. And if, as appears, the ves* 
sel was sold by a judicial sale as belonging to the defendant, 
the contention on the part of the plaintiff, that the vessel 
should be sold again, as belonging to the defendant, and as if it 
had not been already sold, does not seem consistent with reason 
or justice. 

It is true that the deed from the sheriff to Giguere and the 
sale from Giguere to the opposant, bears date after the seizure in 
this cause ; but if, as I think, Giguere, as the adjudicataire of the 
vessel, had, at the time of the seizure, a right to obtain a 
conveyance of it from the sheriff, there was nothing to prevent 
him after the seizure, from obtaining the sheriff's deed which 
was evidence of his right, and, if he could have claimed the 
vessel himself, or transferred it to Madame Beauprfe, for whom he 
purchased it, there was nothing wrong in his transferring it to 
her son at her request. The proceedings by which the vessel has 
come to be vested in the opposant, are unnecessarily circuitous, 
and therefore suspicious ; but I cannot see that they give, or 
were intended to give, Madame Beaupr6, or the opposant who 
represents her, one dollar more than they were entitled to, nor 
that they deprive, or were intended to deprive the plaintiff and 
others* creditors of Maxime Beauprfe, of one dollar to which they 
were entitled. I therefore cannot condemn those proceedings as 
being fraudulent. 

Casault, J. 

Le demandeur, ayant obtenu jugement centre le defendeur, 
prit une saisie-anfet entre les mains de Maxime Beauprfi, obtint, 
le 14 juin 1878, jugement contre lui, sur contestation de sa de- 
claration, et, le 14 aoiit 1878, fit, en execution de ce jugement, 
saisir, comme appartenant au tiers-saisi Maximo Beaupre, le 
bateau " Lafreniere et St. Onge." Maxime Beaupr6 fit une oppo- 
sition qui fut renvoy6e ; puis, sur le venditioni exponas, Philippe 
Beaupr6 produisit, avec la permission du juge, une opposition 
afin d'annuler reclamant la propri6t6 du dit bateau qu'il allegue 
avoir 6t6 enregistr6, le 20 mai 1876, comme appartenant en tota- 
lit6 k Maxime Beauprfi, avoir 6te saisi et vendu stir ce dernier, le 
19 dfecembre 1876, dans une cause ou Josephte Fourquin dite Le- 
• veill6e 6tait demanderesse, et le dit Maxime Beauprg, d6fendeur. 
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et adjug6 pour $802, payees comptant, k Bazile G-iguere qui avait Bourbe.a 
subsgquemment, savoir le 19 aout 18*78, obtenu du shfirifnii 
contrat de vente qui avait et6 enregistre le lendemain au port 
d'enregistrement du vaisseau, et que Bazile Griguere le lui avait 
vendu, le VI f§vrier 1878, par acte qu'il avait fait enregistrer le 
19 du mfime mois. ' 

Le demandeur a contests cette derniere opposition, all6- 
guant par une premiere defense que, lors de la saisie qui en a 
ete faite en cette cause, le bateau 6tait enregistrfi comme appar- 
tenant k Maxime Beaupr6, que I'acte de vente 6ign6 par le sh^rif 
en faveur de Bazile Giguere, et son enregistrement 6taient, ainsi 
que la vente consentie par Griguere a Topposant, subs^quents k 
la saisie, et que ces ventes ne pouvaient pas affecter la saisie qui 
les avait pr6c6d6. 

Le demandeur fait erreur dans cette defense, en disant que 
la vente par G-iguerc k Topposant n'a pas 6t6 enregistr6e, elle Ta 
ete. . 

Par une seconde defense, , il dit que les ventes all£gu6es 
etaient, ainsi que leur enregistrement, simul6s, faux et fraudu- 
leux, et que la vente all6gu6e avoir 6t6 faite par autoritfe de jus- 
tice §tait simul§e, nulle et ill6gale, Bazile Griguere, I'adjudica- 
taire, n'ayant acquis le bateau que pour Maxime Beaupr6 qui en 
§tait toujours reste en possession et Tavait toujours poss6d6 
comme propri6taire depuis son enregistrement comme tel, en 
mai 1876, au bureau d'enregistrement du vaisseau. Les conclu- 
sions de cette seconde defense sont que Facte de vente par le 
sbferif k Griguere, en date du 19 aout 1878, et cclui de Griguere k 
Topposant, et leur enregistrement soient annules et d6clar6s nuls 
et simul^B. 

L'annulation de la vente judiciaire n*est pas demand6e, et 
G-igu&re n'est mis en cause que par la signification qui lui a 6t6 
faite de la contestation et d^un avis qu'elle serait produite et 
qu'il eut k y r6pondre. 

Outre la preuve 6crite, on a fait une preuve orale qui 6tablit 
que Bazile G-ig^ere n^agissait, dans I'adjudication qui lui a 6t6 
faite et dans la vente qu'il a consentie k I'opposant, que i)our 
Josephte Fourquin, qui avait obtenu le 17 octobre 1876, centre 
Maxime BeauprS, son mari, un jugement en separation de 
biens lui accordant des reprises au montant de $9290, et que 
Maxime Beaupr6 avait, depuis, toujours eu Tadministration du 
bateau dont il engageait le capitaine et T^quipage. Le proces- 
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BonrbMu verbal et le retour du sherif de Eichelien fitablissent que G-iguere 

cartier. g'^gj. yendu adjudicataire de tons lesmeubles parmi lesqnels etait 

le bateau en question, et que le sherif a remis le prix de vente, 

ses frais dfiduits, k JosephtQ Fourquin qui les avait fait saisir et 

vendre. 

D'abord la prfitendue mise en cause de Bazile Griguere n'en 
est pas une : et, k ce litre seul, la contestation qui demande 
Tannulation d'un acte auquel il fitait partie ne pent pas 6tre 
maintenue. 

Le bateau a etfe enregistrS sous I'empire de Tacte imperial 
11 et 18 V. ch. 104, connu sous le nom de " The Merchant Ship- 
ping Act, 1864." Le seul changement que Facte federal, 36 V.ch. 
128, y a fait est quant aux vaisseaux qui doivent 6tre enregis- 
tres, et que ce dernier statut dit 6tre tous les vaisseaux a vapeur 
de pas moins de 10 tonnaux, et tous les vaisseaux k voiles de 15 
tonnaux et au-dessus. L'eflfet de Tenregistrement, ses forma- 
lites, celles requises pour la vente et le transport des vais- 
seaux enregistres et les mortgages a creer sur iceux, les droits de 
leurs proprietaires, de leurs cessionnaires et des creanciers mort- 
gagistes, sont restes ce que les a faits I'acte imperial qui, en vertu 
d'une disposition expresse de Tacte m6me (sec. 17), est pour toutes 
ces matieres la loi du pays. La legislature de la province du Ca- 
nada ^ le parlement du Canada, qui lui a 8ucc6de, ne peuvent 
changer on altferer les parties du " The Merchant Shipping Act, 
1854," qui s'appliquent a nos vaisseaux, qu'en observant les for- 
malites exig6es par la section 547 de I'acte. Elles ne Tout pas 6te 
pour la mise en force du code civil, et par consequent ni Tarticle 
2859, ni I'article 2361 ne peuvent 6tre invoqu6s, quand il s'agit 
de droits ou de pouvoirs que cet acte a regies, des formality qu'il 
exige et des consequences qu'il y attache. Ces deux articles ne 
peuvent aflfecter que les ventes des vaisseaux enregistrfis sous 
I'empire des lois antferieures au " The Merchant Shipping Act, 
1854," et qui n'ont pas ete enregistres de nouveau conform^ment « 
aux dispositions de ce dernier acte, savoir, ceux enregistres en 
vertu du ch. 41 des S. R. C, ou de I'acte 8 V., ch. 5, qu'ils ont 
refondu. Les sections 55 jusqu'a 65 inclusivement de I'acte 
imperial susdit, reglent la maniere dont la propri6t6 incommu- 
table des vaisseaux enregistres pent passer. Quand par vente, 
c'est toujours par un acte do vente (bill of sale) signe par le 
vendeur en pr6sence d'un temoin, (sec. 65), acte qui doit, avec 
une declaration que fait I'acquereurXsec. 56), 6tre enre^8tr6 an 
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port d'enregistrement du vaisseau, (sec. 5Y) ; et ce n'est qu'apres b^«j^*» 
cette fonnalit6 que Tacquereur peut 6tre entrfi sur le livre-regis- ^•'*'*'" 
tre (register-book) comme proprifetaire du vaisseau. L'acte s'oc- 
cupe des transmissions par mort, mariage et banqueroute, et ne 
donne une autre formule et ne permet les autres formalit6s qu'il 
present que pour ces cas la seulement. Dans tous les autres, ou 
la propriet6 d'un vaisseau enregistre doit passer k une personne 
autoris6e a posseder un vaisseau britannique, elle ne le peut que 
par Tacte de vente (bill of sale) et son enregistrement comme je 
viens de le dire. La loi n'excepte pas de cette formalitfi la vente 
judiciaire ; mais comme, dans ce cas, Tautorite judiciaire exerce, 
par I'officier qui fait la vente, les pouvoirs du vendeur, cet offi- 
cier doit signer I'acte de vente (bill of sale) requis. (Dodswell 
Merchant Shipping Act, 1854, p. 39). Dans d'autres cas s{>6ciaux, 
que mentionne la sec. 62, ou la vente est faite sur I'ordre d'un 
tribunal, ce dernier doit nommer [une personne pour signer la 
vente (bill of sale), (sect. 63.) 

L'acquereur, comme je viens de lo dire, ne peut 6tre entre 
comme proprifitaire sur le livre-registre qu'apres avoir fait enre- 
gistrer la vente (bill of sale) en sa faveur, et la declaration qui 
doit Taccompagner ; mais ce n'est que pour acqu6rir des droits 
incommutables et le pouvoir de les transmettre ; car, sous I'em- 
pire de cette loi, qui ecus ce rapport a change le droit ant6rieur, 
I'acte de vente, du moment ou il est consenti, [est entre les par- 
ties un titre parfait (Dodswell, p.p. 34, 35), quoique, jusqu'a I'en- 
registrement, le vendeur conserve le droit de disposer (m6me 
auteur, p. 38) du vaisseau dont il peut consentir une nouvelle 
vente qui, enregistr^e, ferait le second acquereur proprifitaire, et 
consentir des mortgages auxquels leur enregistrement donnerait 
tout leur eflfet a I'encontre de I'acqufireur qui n'aurait pas rem- 
pli cette formalite. Avant I'acte de 1854, la vente faite autre- 
ment que le voulait la loi n'avait aucun effet ni en loi ni en 
equity ; et, faite conform6ment k ses dispositions, elle n'assurait 
les droits de I'acqufireur qu'apres qu'elle avait et6 entree sur le 
livre-registre et not^e par I'officier competent sur le certificat de 
pTopri6t6 du vaisseau, qui 6tait alors commun^ment appel6 '* la 
feuille du vaisseau," (8 V. ch. 5, ss. 13, 16, — S.- E. C. ch. 41, ss. 13, 16 
•^Dodswell ibidem^ p. 85). Ce changement r^sulte de I'omission 
dans la section 55 des termes n^gatifs employes dans les statuts 
qui, auparavant, ne permettaient pas de vcndre autrcment que 
de la manidre qu'ils prescrivaiont, ct aussi des sections 37 et 43 
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"*"?**'* Voici cette demiere : " No notice of any trust, express, implied or 
ou-ti«r. (4 constructive, shall be entered on the Eegister^Book, or receiv- 
" able by the Eegistrax ; and subject to any Bights and Powers 
'* appearing by the Begister-Book. to be vested in any other 
" party, the registered Owner of any Ship or Share therein shall 
'* have power absolutely to dispose in manner hereinafter men- 
" tioned of such Ship or Share, and to give effectual Beceipts for 
" any Money paid or advanced by way of Consideration.'^ Cette 
section de Tacte, en defendant Tentrfee sur le livre-registre de 
tout trusty mot qui signifie les droits que Ton tient d'un autre ou 
par son entremise, ne les prohibe pas. Ella leur conserve tout 
leur effet entre les parties contractantes ; mais elle leur ote celui 
qu'ils pourraient autrement avoir centre les droits de ceux qui 
auraient acquis du proprifitaire enregistrfe soit par vente {bill oj 
sale), soit par mortgage r6gulidrement enregistr^s. 

La section 3Y, qui divise le vaisseau en 64 parties et qui, 
sauf les cas de propri6taires en communs et de proprietaires par 
transmission^ dit que pas plus de 82 individus ne peuvent 6tre 
enregistres en aucun temps comme propri6taires d'un vaisseau, 
ajoute que cette regie n'affecte pas le titre utile {beneficial title) 
que peuvent avoir d'autres personnes qui, pour les fins de Ten- 
registrement, sent reprfisentfies par le proprifitaire enregistre, ou 
qui tiennent des droits de lui ou par son entremise. C'est encore 
reconnaitre et permettre, dans un vaisseau, k Tencontre du pro- 
prl6taire enregistr6, Texistence de droits tenus par son entremise 
ou venus delui, et suffisants pour Tobliger lui-m6me, quel* 
qu'insuffisants pour I'empficher de passer, par vente ou mortgage 
enregistr6s, ceux que Tenregistrement constate lui appartenir. 

L'acte imperial 25 et 26 V.ch. 63, sect. 8 a rendu cette significa- 
tion plus claire encore, en disant que *' les mots beneficial title par- 
tout ou ils se trouvent dans " The Merchant Shipping Act, 1854," 
comprennent rint6r6t r§sultant d'un contrat, aussi bien que tout 
autre int6r6t ou droit {equity) et que tons droits {equities) centre 
les proprietaires qu mortgagistes enregistres d'un vaisseau pour- 
rpnt 6tre exercSs de la mdme manidre qu'ils le i)ourraient pour 
tout autre bien meuble ; I'objet de la loi n'6tant que d'empAcher 
la mention sur le livre-registre de droits qui pourraient limiter 
ceux que la loi entend donner aux proprietaires et aux mortga- 
gistes enregistres de vendre etde donner quittance pour leprix." 
25 et 26 V. ch.68, s. 8. " It is hereby declared that the expression 
** Beneficial Interest," whenever used in the Second Part of the 



IC 

u 



COUR DB REVISION, 1880. 187 

" Principal Act, inclndes Interests arising under Contract and »<»°jj«" 
** other equitable Interests ; and the Intention of the said Act is ^^***''" 
" that, without Prejudice to the Provisions contained in the said 
" Act for preventing Notice of Trusts from being entered in the 
Register Book or received by the Registrar, and without Preju- 
dice to the Powers of Disposition and of giving Receipts confer- 
red by the said Act on Registered Owners and Mortgagees, and 
without Prejudice to the Provisions contained in the said Act 
relating to the ]Qxclusion of unqualified Persons from the 
Ownership of British Ships, Equities may be enforced against 
Owners and Mortgagees of Ships in respect of their Interest 
" therein, in the same manner as Equities may be enforced against 
" them in respect of any other Personal Property." 

Ainsi la cession, le nantissement et tons les autres droits 
que le proprifetaire enregistrfi cr6e sur son vaisseau sont valides, 
Tobligent et peuvent fetre revendiqufis centre lui ; mais ils n'af- 
fectent le vaisseau que tant qu'il n'en a pas pass6 la propri6te 
par vente ou mortgage k un acquereur ou a un mortgagiste en- 
registres. L*enregistrement de leurs titres par ces derniers leur 
transmet le vaisseau libre de tons les droits Taffectant, qui n*a]> 
paraissaient pas par le livre-registre. 

Si le proprifitaire enregistre pent consentir uno vente de son 
navire, qui vaille k Tencontre de tout autre qu'un acquereur ou 
mortgagiste subs^quemment enregistr6, la justice, qui exerce scs 
droits, pent en faire autant ; et la vente qu'elle fait du vaisseau 
vaut k rencontre de tons ceux qui n'ont pas subsequemment 
obtenu un meilleur titre. D'ou il suit, que la vente du bateau 
" Lafreniere et St. Onge," faite sur Maxime Beaupr6, k la pour- 
suite de sa femme, pouvait fetre rendue ineffective par celle qu'en 
aurait subsequemment faite Maxime Beaupr6 a un acqu6reur 
qui aurait enregistre conform6ment a la loi ; mais que, pour tous 
autres, elle avait le m6me effet que celle d'un autre meuble ; 
Tadjudicataire, en payant le prix, avait quant k eux acquis la 
proprietfi du vaisseau. II pouvait par consequent obtenir, sans 
aucune fraude, un meilleur titre, ou le perfectionner en faisant 
signer au shfirif un acte qu'il put enregistrex, et dont Tenregis* 
trement, accompagnfi de la dficlaration requise, le Tendit propria*, 
taire incommutable du vaisseau ; puis il pouvait en passer la 
proprigtfi incommutable k un autre, en employant les toftmes fot* 
malites, acte de vente et enregistremcnt. 
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La rente judiciaire arait doune a Josephte Fourquin dite 
Leveill^, par son pr6te-nom, un titre utile au bateau, qui en em- 
pfichait la saisie k la poursuite d'un cr6ancier de sou mari. La 
saisie faite par ce cr^ancier ne lui otait le droit ni de perfection- 
ner son titre, ni de vendre ou de donner le bateau. 

Josephte Fourquin i)ouyait se porter adjudicataire des meu- 
bles qu'elle faisait vendre sur son mari en execution du juge- 
ment qu'elle avait obtenu contre lui. Ce qu'elle pouvait faire 
Ifigitimement en i)ersonne, elle le pouvait 6galement par per- 
Sonne interposee. Si Tadjudication du bateau lui eut 6te faite a 
elle-m6me, elle n'aurait pas perdu ses droits en en laissant Tad* 
ministration a son mari ; et rien ne se fat oppose a ce qu'elle 
donn&t ce bateau k son fils I'opposant. Elle a par consequent fait 
legitimement par un autre ce qu'elle eut pu faire legalement 
elle-m6me. Philippe Beaupre a un titre bon et legal au bateau, 
il en est le proprietaire enregistre : son opposition doit fitre main- 
tenue et le jugement qui Ta renvoyfi doit 6tre infirme. 

Je dois ajouter que le demandeur n'a pas demande Tanuula- 
tien de la rente judiciaire faite du bateau sur Maxime Beaupre, 
a la poursuite de sa femme, mais seulement celui de Tacte de 
vente (bill of sale) que le sherif a sign6 subsequemment a la 
saisie faite en cette cause. Cette vente conferait a Tadjudicataire, 
un titre utile, comme je viens de le faire voir, qui faisait obsta- 
cle k la saisie faite en cette cause. L'absence de conclusion de- 
mandant I'annulation de cette vente n'aurait pas permis de 
maintenir la saisie, lors m£|;ne que les autres moyens invoques 

par le demandeur eussent pr6valus. 

• 

JUGEMENT. 

Considerant que le vaisseau ** Lafreniere et St. Onge '* a etc 
enregistre en vertu des dispositions de I'Acte Imperial, " The 
Merchant Shipping Act 1854," et que, des avant la saisie qui en 
a et6 faite en cette cause sur le dit Maxime Beaupre comme pro- 
prietaire enregistre d'icelui, il avait 6t6 saisi et vendu sur le dit 
Maxime Beaupre par le sh6rif du district de Richelieu, dans une 
cause ou Josephte Fourquin dite Leveill§e 6tait demanderesse, et 
le dit Maxime Beauprg, d6fendeur ; que la vente judiciaire d'un 
vaisseau enregistre sous Tempire du susdit acte confere a Tadju- 
dicataire un titre utile qui ne pent pas 6tre mis en question par 
le tiers qui n'a pas sur le m6me vaisseau uu titre enregistre ; 
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Consid^rant que radjndicataire k nne premiere vente judi- Bonrimii 
ciaire d'un vaisseau ainsi enregistrfe i)exit, mSme apres une se- C"**«'- 
conde saisie du iii6me yaissean but la inSme partie snr laquelle 
il a fete vendu et qui parait encore par le livre-registre en fetre 
le proprietaire, perfectionner son titre en faisant signer a Toffi- . 
cier judiciaire, qui a fait la premiftre vente, nn acte de vente 
dans la forme voulue i)our ponvoir se faire i)orter lui-mfimo 
comme propri6taire sur le livre-registre, et faire enregistrer cet 
acte et la declaration reqnise a cette fin ; 

Considferant que la dite Josephte Fonrqnin dite Leveillee a 
pa, sans frande, se i>orter par personne interposfee; adjudicatairc 
du dit vaisseau dans la Yente qui en a fetfe faite a sa i>our8uite 
comme susdit, et qu'elle a pu 6galement sans fraude, apres avoir 
paye son acquisition, donner par Tentremise du m6me interme- 
diaire le dit vaisseau k son fils, ropi>osant en cette cause ; . 

Oonsidferant en outre que ni la dite Jose^ihte Fourquin dite 
Leveillee, ni Bazile Q-iguere qui a 6t6 Tintermtdiaire par lequel 
la dite Josephte Fourquin dite Leveill6e[a acquis et donn6 le dit 
vaisseau, n'ont 6t6 rfeguli^rement mis en cause, et que de plus, le 
demandeur ne demande pas I'annulation de la vente judiciaire 
du dit vaisseau, faite k la poursuite de la dite Josephte Fourquin 
dite Leveillfee comme susdit ; le jugement en premiere instance, 
savoir, celui prononc6 le 28 d^cembre 1879 par la Cour de Cir- 
cuit dans et pour le district des Trois-Rivi^res, est infirmfe, la 
contestation par le dit demandeur de Topposition du dit Phi- 
lippe Beaupre est renvoyfie, et le dit Philippe Beaupre est declare 
£tre proprietaire du vaisseau, et mainlevfee de la saisie d'icelui 
lui est accordee avec dfepens en sa faveur centre le dit deman- 
deur, tant en premiere instance qu'en Revision. 

Gervais Sf GSrin, Procureurs de TOpposant, 

L. P. Guillet, Procureur du Demandeur contcstanti 
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Coram Meeedith, J. C, Stitaet, Casatjlt, JJ. 

DRAPEAU V. PACAUD. 

Jua£ : —Que la d^poeitlon boob eermcnt, sur laquelle le capias ad respondendum a ^man^ 
aprdsjugementy est laseule preaverequise dea allegations de frande qaiont 
motiy^ r^manation du capias, et qn'ane pvcuve additionnelle n'est pas plus d6- 
ceaaaire loraque le capias a ^an£ apr^ qae lorsqu'il a ^man^ avant jogement. 

Que le capias ^man^ aprds jugement, ne peut 6tre contestiS que de la ma* 
ni^re indiqu^e aux articles 819 et seqt. du C. P , savolr par requite. 

Casault, J. 

LjB demandeur, ayant obtenu jugement contre le d^fendenr, 
d la Cour de Circuit d'Arthabaska, pour $50 et les frais, a, plus 
tard, prls sur ce jugement un capias ad respondendum, Dans la 
requfete qu'il a produite pour demander que le capias fut declare 
valable, il aallegue le jugement qu'il avait obtenu, les faits d&ji 
enonces dans son affidavit comme motivant remanation du bref, 
et a conclu a un nouveau jugement contre le defendeur i)out le 
montant en capital, int^rfit et frais du premier, et k ce que le 
capias fut declare bon et ralable avec depens. 

Le defendeur a plaide une defense en fait par laquelle il nie 
specialement et express6ment les allegations de la requite et de 
I'affidavit sur lequel le bref a 6man6. Le demandeur n'a pas fait 
de preuve des allegations de fraude par le dfefendeur mention- 
nes dans sa requite et son affidavit. 

Le tribunal en premier instance a cru que le demandeur, 
fondant son droit au capias sur cette allegation, devait la prou- 
ver ; et a, vu Tabsence de cette preuve, renvoy6 la requite et 
mis le capias a n^ant. Les motifs sont que le demandeur, ayant 
dfejsi un jugement, n'en pouvait obtenir un nouveau pour les 
mgmes dettes qu'^ la condition de Texistence des causes qui 
avaient motive Temanation du capias, que ces causes etaient la 
b&se de sa nouvelle action, et qu'il lui fallait, par \k mfime, les 
prouver pour la maintenir. 

C'etait assimiler remanation d'un capias apres jugement d 
celui ou Texigibilite de la dette depend de la verite des allega- 
tions dans la deposition. (0. P. 821.) 
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Le demandeur parait lui-meme avoir cru cette allegation Drape., 
nScessaire danisj sa requftte pour faire declarer le capias valable, p*»nd. 
puisqu'il Vj a mise. Mais je crois que c'est Ik une erreur. Un 
demandeur qui fait emaner un capias sur un jugement d^ja ob- 
tenu n'obtientpas un nouveau jugement ; le tribunal saisi du 
capias ne condamne pa^de nouveau le d6biteur k payer ce qu'un 
precedent jugement lui a ordonn6 de satisfaire, il ne prononce 
que sur la validity du capias. 

La x>osition du demandeur, qui prend un capias sur un juge- 
ment, est absolument la m^me que celle d'un demandeur qui 
fait 6maner un capias dans une instance d6ja pendante (0. P. 
802). La seule difi^rence est que, dans le deuxieme cas, il de- 
mande a ce que le capias soit joint k la demande principale pour 
6tre declare valable par le jugement qui prononcera sur la de- 
mande m6me, et que, dans le premier cas, il demande qu'il soit 
joint k un jugement d&j& prononc6, pour 6tre d6clar6 yalable. 
Les conclusions de la requite ou declaration qui accompagne le 
capias ne doivent pas et ne peuvent pas m6me aller au-dela ; et, 
si elles y vont, le jugement doit les restreindre. 

Les actes frauduleux^u d6fendeur ne donnent pas et ne 
font pas naitre un droit d'action, comme dans le cas d'une dette 
qui sans eux ne serait pas exigible ; ils ne donnent droit qu'a 
Tarrestation par capias du debiteur, et n'ont besoin, pour autori- 
ser cette arrestation, que d'etre constates dans la forme voulue 
pour que le capias ^mane, c'est-a-dire dans la deposition sous 
serment qu'exige la loi. La reproduction de cette partie de Taffi- 
davit dans la declaration, qui accompagne le capias apres juge- 
ment, n'est pas plus necessaire que dans celle qui accompagne le 
capias avant jugement. Elle est, dans Tun et Tautre cas, inutile, 
et n'a pas en consequence besoin d'etre prouvee. Elle ne Test ja- 
mais dans les instances qui commenccnt par un capias, ni dans 
celles ou il emane pendant Tinstance, et ne doit pas I'etre davan- 
tage lorsqu'il emane apres Tinstance termin6e. Dans ce dernier 
cas, le capias ne tend qu'a Tobtention d'un mode d'execution qui 
n'existerait pas sans lui, savoir, la cession de biens (0. P. 763) et 
rien de plus. 

Le defendeur ne pent pas plus, dans ce cas, con tester le ca- 
pias par une defense k la requete par laquelle on demande qu'il 
soit declare yalable et joint au jugement dej& rendu, que par une 
defense a Taction ou a la requete lorsqu'il emane avant ou pen- 
dant I'instance. Le mode de contestation est le mSme dans les 
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2>r^^ii tj.Qig ^^Q^ savoir, celui que donne le C. P. aux articles 819 et sui- 

^^^ vants. 

Quant au droit de prendre un capias ad respondendum sur un 
jugement, il n'a jamais fait doute, au moins depuis la passation 
de I'acte 12 Vict. 88, qui a aboli, dans cette province, remprison- 
nement pour dette. J'ai connaissance detplusieurs, quand j'6tais 
au barreau, qui ont et6 d6clar6 yalables, et j'en ai moi-mfeme fait 
6maner qui ont 6t6 maintenus. Mais, si ce droit pouvait Mre mis 
en question avant le code de procfidure, il ne lo pent plus depuis 
la mise en force de ce code qui dit etpressement qu'il petit 6ma- 
ncr aussi bien apres qu'avant jugement. C. P. 802 au 2e alin^a. 
" Le bref pent aussi emaner apres jugcment obtenu pour le re- 
courrement de la dette." 

Je crois que le jugement doit 6tre infirme et Ic capias decla- 
r6 valable. 

JUGEMENT : 

Considerant que le capias 6mane apres jugement obtenu ne 
tend pas a Tobtention d'une nouvelle condamnation au paiement 
de la somme d^ja accordee par le juge|;ient sur lequel il est pris, 
mais seulement a ce que le capias soit joint k ce dernier juge- 
ment et dfeclarfi valable ; que i)our ce, la deposition sous serment 
produite pour I'gmanation du capias est la seule preuve requise ; 
que la reproduction, dans la requite accompagnant le capias, des 
all6gations de cette deposition 6tait inutile, et n'a pas pu rendre 
necessaire une preuve qui ne I'etait pas ; que partant, il y a er- 
reur dans le jugement en premiere instance rendu le 21 f&vrier 
dernier, par la Cour Sup^rieure si6geant a Artbabaska, le dit ju- 
gement est infirme et mis k neant, et cette cour proc§dant a 
rendre le jugement qui aurait du fitre rendu en premiere ins- 
tance, declare le capias ^mane en cette cause valable, et le joint 
au jugement rendu en faveur du demandeur centre le d^fendeur 
par la Cour de Circuit pour le district d' Arthabaska, le 29 octobre 
18*78, avec d6pens. 

Dissentiente, Stuart, J. 

E, Crepeau^ pour le demandeur. 

Laurier Sr Lavergne, pour le defendeur. 

Note de l'^diteur. — II a etc decide que le capias ad respoiidenduia |ioii¥ait Sma- 
ller apr^ Jugement, le 2 Beptembre 1853, dans la cause de QaJU v. Atian^ (3 L C. R., p. 
456) et, le 30 mars 1864, dans celle de Perry v. MUne, (8 L. C. J. 222). 
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No. 33. 
Ccrram DoRioN, C. J., MoNK, Bamsat, Tessieb, Cross JJ. 

BROWN V. PERKINS. 

BOBNAQE. 

JuGE : — 1^. Que dans ane action en bornage I'op^ration de I'arpenteur expert de viaiter 
]c8 lieox et Jndiquer lea lignes de e^paration entre lea terrea dea parties est 
line operation pr^lable, qui doit pr6c^er le placement des bomes. 

2^. Qu'un jngement interlocutoire est irr^golier lorsqu'il ordonne de placer 
des bomes entre les propri^t6s des parties, sans qu'elles aient eu occasion d'etre 
entendues sur le rapport de reparation pr^alable de I'arpentear etsans indiqucr 
Tendroit od oes bomes doivent 6tre plaotoi. 

2^. Que les proo^d&i d'un arpenteur en ob^issance IL un jugement sembla* 
ble ne peovent 6tre rendus yalables m^me par Thomologation subs^uente da 
procte verbal d'arpentage. 

Tessieb, J. — II s'agit d'une action en bornage^ 

La principale difficult^ provient de ce que le jugement 
interlocutoire du 20 septejabre 1879, au lieu d'ordonner seulc- 
ment que par ua arpenteur expert les lieux fussent visitfis et 
qu'indication fut faite des ix)ints ou la ligne de division devait 
etre fii6e, soit d'apres la pretention des parties ou d'apres Topi- 
nion de Tarpenteur, a en m6me temps ordonnfi que Tarpenteur 
posit les bomes, de sorte que Tarpenteur a fait en mfime temps 
rapport de ses operations et produit un proces-verbal que la 
Cour a approuve dans son jugement final du 23 decembre 1879. 

A cette procedure Tappelant objecte entr'autres choses 1° 
que Tarpenteur n'a pas ete assermente, que son proces-verbal 
n'est pas sign6 des parties, et ne constate pas leur refus de le 
signer ; 2° que le dfifendeur n'a pas eu notice 16galement signifite 
de Tinscription pour homologation. 

Sur le premier point il me parait que pour les operations 
prfeliminaires, I'arpenteur agissant comme expert, 6tant lenu 
d'examiner les tfimoins, les actes, constater la possession des 
parties, devait 6tre asserment6 suivant Tarticle 330 du C. P. C. 
qui est expres et formel. Get article se lit comme suit ; " Les 
" experts avant de s*immiscer dans Texpertise, doivent & peine 
" de nuUite, faire serment de remplir cette fonction avec impar- 
" tialite et au meilleur de leur connaissance." 

" Cette prestation de serment doit 6tre par ecrit et certififee 
par Tofficier devant qui elle a lieu." 
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B'jy Mais qnand il s'agit de poBer les bomes en execution du ju- 

^•rwni- gement et de rediger le proces-verbal, Tarpenteur agit alors 
comme arpenteur seulement, et snivant Particle 943, il agit sous 
son serment d'office. Get article dit : ^' I'arpenteur ainsi nomm6 
" est tenu sous son serment d'office, de proc6der de la m£me 
" maniere que les experts." Mais il est encore tenu aux autres 
formalit^s des experts, c'est-^-dire de donner notice aux parties, 
etc, C'est Ik^ il me semble, la maniere de concilier les articles 
830 et 943. 

A un autre point de vue Tarpenteur n'a pas suivi les forma- 
lit^s exig6es k peine de nullit6 par les sections ST, 38, 39 et 40 
du chapitre 77, S. E. du Canada, surtout en ne constatant pas 
Tabsence ou le refus des parties de signer le proces-verbal. Me- 
lancon v. Venne, 5 Bevue L6gale, 185. Ailchison v. Morrison^ 1 L. 
C. L. J. 112. 

II est Trai que dans une cause d6cid6e par cette Coor en 
1876, Bouffard v. Nadeau, 8 Eevue Legale 321, cit6e par Foran C. 
F. C. au bas de Tarticle 942, il dit que le contraire avait 6te 
jug6 ; mais en examinant cette cause on trouvera que ce n'est 
pas un des motifs du jugement, qui a» 6te confirm^. La raison 
6tait la qu'en consultant la preuve, ind6pendamment des ope- 
rations de I'arpenteur, le jugement etait correct. La partio appe- 
lante n'avait produit qu'une defense en fait, et la preuve consta- 
tait qu'elle ne souffrait aucun prejudice dans ses droits. Dans ce 
cas-ci la partie appelante a plaid6 et prouv6 Texistence d'une 
ancienne ligne, qui n'est pas, il est vrai, soutenue d'un proces- 
verbal suffisant, mais qui pent servir k qualifier sa possession et 
a indiquer ou la vraie ligne doit passer. 

L'arpenteur eut du faire rapport sur ces faits pr^alablement 
et la partie adverse aurait du avoir I'occasion de faire valoir ses 
droits, avant que les bornes fussent pos6es. 

Je concluerais done a reformer le jugement en mettant de 
c6t6 les procedures a compter du jugement interlocutoire du 20 
septembre 1879, et en rendant un jugement interlocutoire moti- 
ve, ordonnant seulement une operation prealable et un rapport 
sujet a etre homologue ou rejet6 aprcs audition des parties. 

Quant aux autres objections et au defaut dans la designation 
du terrain, irregularite dans la signification de la motion pour 
homologuer, je les crois mal fond6es. C'est bien la mfime terre, 
mais I'arpenteur devrait donner la mfime description que dans 
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la demande, sauf a lui d'expliquer la difference apparente qui ^^^^ 
n'existe que dans la maniere de prendre le point de depart. perkini. 

Cette cour n'est pas appelfee a decider de la validit6 ou nul- 
lite du proces-verbal de Tarpenteur Daly, parceque la minute n'a 
pas 6t6 signee ; cela pourra fitre discute en Cour Inferieure k un 
autre etat de la cause. (1) 

Cette cour est unanime, et Ic jugement motive est comme 
suit : 

Considerant que par le jugement interlocutoire du 21juin 
1879, la Cour Supferieure a nomm^ Louis Poulin de Courval, ar- 
penteur provincial pour fixer et 6tablir les lignes de division 
entre les propri6t6s respectives des parties et pour tirer une ligne 
de division et planter des homes entre les dites propri6t6s des 
parties, sans que la cour ait elle-m^me d6termin6 le point precis 
ou cette ligne de division dcvait fetre tirfie et les homes placees ; 

Et considerant qu'en vertu de ce jugement, le dit Louis 
Poulin de Courval, a tir6 une ligne de division et plac6 des 
homes entre les propri6t6s respectives des parties sans leur con- 
sentement et sans avoir ohserv6 les formalit6s requises par laloi ; 

Et considferant que le dit jugement interlocutoire est irrfegu- 
lieren ce qu'il ordonnait de placer des homes entre les proprifi- 
tes des parties sans indiquer I'endroit ou elles devaient etre pla- 
cees, et que les proc6des de I'arpenteur sont irreguliers et nuls et 
que le homage ainsi fait n'a pas pu fetre rendu valahle par Tho- 
mologation suhs6quente du rapport du dit arpenteur par le juge- 
ment final du 23 d6cemhre 1879. 

Et consid6rant qu'il y a erreur dans les dits jugements du 
21 juin 18T9 et du 23 dfecemhre 1879. 

Cette cour casse et annulle les dits deux jugements et tons 
les proc6d6s qui ont eu lieu depuis, et ordonne qu'un arpenteur 
dont les parties conviendront, sinon nomm6 d'office, apres ser- 
ment prftte, et avis aux parties, proc^dera sur les heritages des 
dites parties, d^sign^s daiis la declaration et les defenses en 
cette cause, et constatera s'il existe une ligne de division ou des 
homes entre les dits heritages des parties, sinon le dit arpenteur 
indiquera d'apres lestitres des parties a quel endroit devrait 

(I) Ulntim^ invoque Tart. 345 C. P. C. qui oblige une partie de faire valoir les 
ioformalk^ d'no rapport d'experU par une demande contrairc (motion), mais ei le de- 
mandear faillit sur na proc^ure, il nc peut reprocher cela aq dufcndeur. 

10 
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"'^^^ 6tre places la ligne et les borues entre les dits heritages, dont il 
^•rkinf. £gy^ ^^ pjg^jj q^jjj prodnira avec son rapport sous tel dfelai qu'il 

plaira k la Cour Superieure de fixer, pour fetre ensuite procMe 
sur le dit rapport a un homage conform6ment k la loi et selon le 
droit des parties, sous Tautoritfe de la dite Cour Sup6rieure, du- 
quel homage Tarpenleur charg6 de le faire derra dresser un 
proces-verhal conforinement a la loi et en faire rapport a la dite 
Cour Superieure, et cetto cour condamne VIntimfe a payer a Tap- 
pelant les frais encourus sur le present appel, et reserve a la Cour 
Superieure a adjuger lors du jugement final, sur les d6pens en- 
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QUEBEC, 8th MARCH, 1880. 

Ck>ram SiB A. A. DoRiON, C. J., Monk, Hamsat, Tessier, Cross, JJ. 

RAYMOND AND VALIN. 

In an action for a penalty under section 94 of the Election Act of 1874, seTenl 
offences, or Beveral modes of the same offence, may be charged, although the condosion 
be bat for one penalty. 

Bamsay, J. — Action for penalty under the Election Act of 
1874, section 94. The defendant sets up by exception d la forme, 
that the action is for several offences and the demand is for one 
penalty. 

Plaintiff declares that the offence took place before, at and 
after the election ; but the Court does not think this invalidates 
the action. The declaration substantially follows the section 
and these words only set forth the various modes in which the 
same offence was committed. Leave to appeal refused, 

Montambault, Q. C, for Plaintiff. 

Bfdardf for Defendant. 



I 



courus en la cour de premiere instance. j 

E. Crfpeav, pour TAppelant. 
Laurier Sf Lttvergne, pour I'lntim^. 
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QUEBEC, Sxa MABCH 1880. 

Coram DoBiON, C. J., MoKK, Bamsat, Tessies, Cboss, JJ. 
COTfi AND STADACONA INSURANCE CO. , 

Hbld : — ^That although the appellant had, in error, snbflcribed for a larger namher cf 
shares than he intended, in the capital stock of the Company Bespondenfc» and 
had sought ineffectually to be relieved immediately after, jet the facts that he 
allowed nearly two years to pass before taking legal action to have the contract 
annulled, and only took such action when calls were made to cover losses, and 
had in the meantime accepted a dividend of ten per cent on his shares, consti- 
tuted an acquiescence 8u£Bcient' to render him liable for the whole amount 
subscribed. 

Where the law declares eonMfiU to be of the essence of a contract, it does 
not refer to the consent of the mind, but to the declaration of consent. 

Api>eal from a judgment of the Superior Court, Quebec, 
(Mkeedith, C. J.), rendered the 19th April 18Y9, reported at 6 
Q. L. K. 183. 

Tessieb, J., disseniiens : 

L'appelant a ete poursuivi par la Compagnie d' Assurance 
Stadacona pour $1000, pour les 8e, 4e, 5e et 6e versements sur 50 
parts de $100 chaque, fesant en tout $5000, que le dit appelant 
aurait souscrit dans les fonds de la Compagnie, le 29 octobre 
18H 

A cette action le defendeur a repondu, 1^ par une d6n6ga- 
tion ou defense en fait, mais en admettant 6tre actionnaire que 
pour 5 parts seulement, 2^ par une exception all6guant qu'il n'a 
souscrit que 5 parts qu'il a pa76s en entier, $500, lors de sa sous- 
cription, et qu'il ne doit rien de plus. 

La preuve est contradictoire quant aux circonstances qui 
ont accompagn6 cette souscription ; le jugement qui a 6t6 rendu 
semble admettre que lorsque la pr6tendue souscription a eu lieu, 
Tappelant ne connaissait pas la nature ni I'etendue des respon- 
sabilites qu'il avait prises, mais qu'il les a connues plus tard, le 
m6me jour ou le lendemain. 

L'Honorable Juge qui a rendu le jugement parait avoir dit 
en le rendant : " I do believe that the matter was not fairly put 
" before the defendant nor fully understood by him." 

La ^premiere question est done de savoir : si le contrat de 
souscription ou convention par le dit F. X. C6t6 de devenir ac- 
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tionnaire pour 50 parts da montant de $5000 dans le capital de 
i*rw««ce la dite compagnie est prouvfe ? 

Cette preuve consiste en une preuve ecrite at une preuve 
orale. 

La preuve ecrite est comme suit : 

^* La demanderesse d6claiant que le livre de souscription 
" dont il yient d'6tre question ne peut pas rester au dossier, la 
" transcription suivante est faites des entries concemant les d^ 
" fendeurs. 



" 29 Oct. 1874 
"29 " 1874 
**29 " 1874 



Joeeph C6t^, 
F. X. C6t^, 



8t. Pierre I]e d'Orleans, 
St Pierre He d'Orl^an^ 
St. Pierre He d'Orl^ans, 



$10,000 


100 Shares- 




167 


6,000 


60 Shares. 




168 


0,000 


50 Shares, 




168 



II est prouve que la signature." F. X. C6t6 " est celle de Tap*: 
pelant, et que le reste a 6t6 mis, partie en chiflSres, partie en §cri- 
ture, tel que cela est textuellement indiqu6 ci-dessus, de la main 
du sous-agent de la Compagnie, F. X. G-enest. 

II semble assez 6vident que par lui-m6me cet 6crit est insuf- 
fisant ; pour constituer une promesse de payer cinq mille pias- 
tres, il ne sufiit pas de mettre dans une colonne apres qu'un in- 
dividu a signe son nom les chiffres 6000 ou les chiffres 60 avec 
un mot anglais " shares ** inconnu et incompris du contractant 
C6t6 ; il a done fallu a la Compagnie recourir a ]a preuve par 
t^moins pour essayer d'6tayer ce pr6tendu contrat. C'est ce qui 
a 6t6 fait. 

Le sous-agent G-enest etait acco^mpagne du nomme Jean 
Delisle. G-enest a 6t6 examine, mais Delisle ne Ta pas ete, sans 
que Ton justifie de son absence. 

Genest dit : 

" Q. — Ce livre que je vous montre maintenant est celui.quo 
" vous aviez dans le temps pour faire souscrire les d6fendeurs ? 

" R.— Oui. 

" Q. — ^Leur avez-vous lu ce qu*il y avait eu t6te ? 

•' E.— Je ne me rappelle pas de Tavoir lu a eux, mais je leur 
*' ai expliqu6 et je les ai mis eu position de comprendre autant 
" qu'il y avait moyen." 

Plus loin : 

" Q. — ^Vous ne vous rappelez pas non plus si ses freres 
" Am6d6e et Fran9ois-Xavier vous auraient propos6 de vous don- 
" ner Tun six cents piastres et Tautre cinq cents piastres comp- 
" tant pour en avoir fini ? 
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" R. — ^Je lie m'en rappelle pas ; c'est possible, mais je ne ^^ 
" m'en rappelle pas." iSSSSSt 

II est vrai que Genest affirme qu'il a donne toutes les expli- 
cations aui C6t6, et qu'ils out souscrit le montant port6 an livre 
de souscription. Ce temoin est intSresse ponr une commission 
assez forte, a laqnelle il avait droit. * 

Les freres Cote 6taient anssi presents ; voici la version de 
Joseph C6t6, Tun denx : 

" R. Dans la nnit du vingt-nenf octobre mil hnit cent 
" soixante qnatorze les denx agents qne je riens de vons men- 
*' tionner sont renns an monlin me tronver accoi^pagnes de denx 
" de mes freres, Amfedee et Francois Xavier les denx antres de- 
*' fendenrs. 

" lis m'ont demande de sonscrire an fonds social de la 
'* Oompagnie Stadacona en demandant dix ponr cent. 

" J'ai refns6 ne Tonlant pas sonscrire les dix ponr cent et 
" j'ai passe dans nn antre appartement, alors ils sont venns me 
" tronver \k et m'ont dit 

** Objects k cette prenve. 

" objection r^servee. 

" Eh ! bien sonscrivez mille piastres, votre frere Am6d6e, 
** six cent piastres et votre frere Fran9ois Xavier cinq cent 
" piastres et cela sera tont ce qne vons anrez a payer et vons 
" anrez dix ponr cent de dividende snr ces montants M. " 

Basile Marqnis, cnltivatenr, dn m^me endrodt, 6tablit qnelles 
etaient les explications donnSes par ces sons-agents. G-enest k 
jnre qn'il donnait les mftmes partont ; or dit Marqnis : 

" J'ai en connaissance lorsqne Messienrs Delisle et Genest 
*• sont pass6s dans notre paroisse ponr faire prendre des sonscrip- 
*' tions an fonds social de la compagnie demanderesse. 

" lis sont venns chez nons a pen pres dans le mfeme temps 
" qn'ils sont alles chez le defendenr en la presente canse. 

" Ils m'ont demands de prendre des actions. Je ne vonlais 
" pas parceqne je n'avais pas d'argent et je lenr ai de fait dit 
" cela. lis ont insiste en me disant combien c'etait avantagenx 
" ponr les actionnaires. 

" Snr mon refns et declaration que je n^avais jms d'argent il 
" me dirent : d'en prendre an moins ponr dix piastres ($10) ; 
*' que si je sonscrivais nne part quo je mVngageais pas pour pins 
** que cela. '* 



Ptadacona 

iDinranc* 
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^*J^ Je conclus done d'apres cette preuve que le contrat allegue 

par la compagnie n'est pas prouve, et a ce point de vue Taction 
eut du 6tre renvoyfie, mais il y a d'autres points dans cette cause 
qu'il faut examiner. 

Le jugement parait 6tre fond6 sur deux autres motifs qu'il 
est imj^ortant de bien peser ; c'est que Tappelant F.-X. C6t6 a 
acquiesc6 k cette souscription de 50 parts de $5000. 

1^. En recevant au bout de la premiere ann6e un dividende ; 

2^. En s'abstenant, pendant deux ann6es avant la presente 
action, de prendre aucune proc6dure judiciaire pour faire res- 
cinder cette souscription. 

Ces deux faits sont regard6s comme la preuve d'un acquies- 
cement suffisant de la part de I'appelant, et k raison de cela par- 
ticulierement il a 6t6 condamne. Je suis bien d'avis que s'il y 
a eu un acquiescement suffisant, le jugement est correct, mais 
la est la question. Sur ce point je pense que la jurisprudence 
fran9aise et anglaise s'accorde, parce que cet acquiescement n'est 
que I'expression tacite ou par induction du consentement de 
Toblige au contrat. Sans le consentement libre de Toblige, pas 
de contrat, pas d'obligation ; mais s'il a^t6 donne plus tard par 
roie d'acquiescement, Tobligfi est tenu. 

Personne n*a mieux pose la definition de Tacquiescement 
que Dalloz, Eepertoire vo acquiescement No. 307. 

" Dans Tapprfeciation des faits dont on vent faire dfecouler 
" Tacquiescement tacite ou implicite la seule regie k suivreest de 
** chercher a decouvrir qu'elle a etfi Tintention de la partie. 
" C'est une mission ou le pouvoir discrfetionnaire du juge n'a 
** d'autre limite que sa sagacite et sa prudence : comme il s'agit 
I* dc faire produire k dcs actes individuels les efiets tou- 
«* jours si graves de decheance et d'acquiescement, lesquels 
" ne resultent eu genfiral que d'une ex6cution expresse et 
" formelle, le juge doit prononcer avec la plus grande rfiserre, 
" et ne declarer qu'il y a acquiescement que lorsque les faits 
" ou actes demontrent Tintention formelle de la partie de se 
** soumettre." 

C'est done Tintention de la partie obligee de se soumettre a 
Tobligation qu'il faut rechercher dans cette cause. Ou la trou- 
ve-t-on 1° dans le paiement d'un dividende au bout d'un an, 
qui n'indique aucunemeut qu'il est sur 50 parts, mais qui 6vite 
de mentionner le nombre des parts, et est fait sans exiger aucun 
re9U ou quittance par un cheque dans la forme suivante : 



COURT OF QUEEN'S BENCH, 1880 151 



" Compagnie d Assurance Siadaama conire le Feu et sur la Vie. ^•^ 
" — Premier cUvidende, — Quibec, 25 Janvier 1876. — Au caissier de la ^^^ 

" Banqtie d^Unian du Bas-Canada : Pajez d ou ordre piastres, ^' 

" (tant pour dividende sur capital versi au trente et un d4cembre 
" 1875." 

Qu'est-ce qu'il y a la, si ce n'est dire que c'est sur le ftipital 
verse ? 

C'est strictement conforme a la pretention de Tappelant et 
a la maniere dont il a consenti a souscrire. Est-ce la un con- 
sentement tacite k dire qu'il possede 50 parts ? Nullement. II 
me semble que cela n'est pas un acquiescement dans le sens 
d'an consentement a devenir responsable de $5000. Si le d6fen- 
deur niait absolument 6tre actionnaire, la reception du dividende 
serait un acquiescement de sa part, mais il admet fitre souscrip- 
teur de 5 parts, et il a re9U dividende sur ce qu'il a paye, c'est 
dans le cours ordinaire des choses et d'accord avec ses pre- 
tentions. 

Passons maintenant a I'abstention de I'appelant d'avoir pris 
nue action en rescision de cette pretendue souscription ? 

Ce n'est pas chose facile pour des agriculteurs de se mesu- 
rer avec une puissante compagnie d'assurance, qui a des com- 
mis, agents et sous-agents a son service et des moyens p6cu- 
niaires pour soutenir de longs debats devant les cours aux de-. 
pens des actionnaires en general. Sans doute les directeurs de 
cette institution ne sont coupables d'aucune irregularitfi qui 
leur soit personnelle ; mais en employant des sous-agents qui 
courent les campagnes et induiseut des paysans a souscrire des 
sommes tout a fait hors de proportion avec leurs moyens, il y a 
une maniere d'agir qui ne doit pas fetre encouragee par les tri- 
bunaux ou du moins qui ne pent pas 6tre interpretfee en faveur 
de ces compagnies. '* Nemo proesumitur demere de suo." 

Mais il faut, suivant les expressions de Dalloz A&^k cities, 
** dans I'appreciation des faits dont on veut faire d6couler I'ac* 

'* quiescement cberchera decouvrir qu'elle a ete I'intention 

"delapartie et ne declarer qu'il y a acquiescement que 

" lorsque les faits ou actes dfemontrent I'intention formelle de 
" se soumettre." 

Quels sont ces faits... le lendemain apres laprdtendue sous* 
cription, I'un des freres Cote agissant pour lui et ses freres se 
rend avec un t6moin, Leclerc, au bureau de la Compagnie k 
Quebec, et au bureau do I'agent principal^ ilrepresentequ'ils ont 
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^d 6te trompes, qu'ils n'ont jamais entendus souscrire pour ce mon- 

L!7n?fBM tant de parts, mais qu'ils avaient souscrit seulcment pour ce 

qu'ils avaient paye. A ce jour-la, il n'y avait pas lieu de craindre 

des inceudies, des pertes, la Compagnie etait k peine formee, 

pourquoi n'a-t-elle pas rendu justice a ces gens-l& ? 

Oil est Tacquiescement, on les renvoie en disant qu'on verra 
les sous-agents, qu'ils n'ont rien k craindre. 

" S'il y a erreur," rfepondit Tagent principal, M. Belleau, 
(page 19 de I'appendice de I'lntimfe) k 06t6, elle sera " rectifiee," 
" oui il est revenu plusieurs fois et m6me Tannfee suivante : " 

Est-ce Ik acquiescer ? • 

Si Ton examine bien la preure de la souscription, il est vrai 
que le t6moin G-enest, sous-agent, dfepose qu'il a vu signer Cote 
au livre de souscription, mais il ne jure pas • qu'il a lu en pre- 
sence des personnes presentes ce qu'il a ajoutS ayant et k la suite 
de la signature des Cote. 

Am6dee C6t6 et Joseph C6t6 nient cela ; ils contredisent 
Q-enest en tons points : Joseph Cote dit que sur les plaintes 
faites, M. Lindsay (le secrfitaire) dit a M. Belleau, (agent g§ne- 
ral) " voila des gens qui ont 6t6 trompfis sans bon sens." 

Q. M. Belleau rous a-t-il dit quelque chose ? 

It. M. Belleau m'a dit : " tenez-vous tranquille, 9a sera tout 
** ce que vous aurez k payer. " 

N'est-ce pas la une justification pour C6t6 de n'avoir pas pris 
une action dispendieuse pour faire rescinder cette pretendue 
souscription ? 

Est cela un consentement par acquiescement k la souscrip* 
tion de 50 parts— $5000 ? \ 

Mais on dira : Ce sont les Cote qui rendent ce t6moignage, 
ils sont interesses ; c'est vrai ; mais le t6moin G-enest est inte- 
resse pour sa commission. 

En ce cas quel etait le devoir de la Compagnie, n'etait-ce pas 
de produire la mcilleure preuve, c'est-a-dire, le temoin Jean 
Deliele, Tautre sous-agent present avec Q-enest ? pourquoi la Com- 
pagnie ne I'a-t-elle pas produit, ou n'a-t-elle pas jnstifie de I'impos- 
fiibilite de le produire, surtout lorsque les temoins Ferland et 
Marquis contredisent formellement les dires du temoin Genest ? 
' J'en conclus done, 1® que le contrat de la souscription de 
F. X. Cote pour 5 parts de $5000 n'est pas suffisamment prouve, 
qu'au contraire il est etabli qu'il u'a souscrit que 5 parts et les 
a payes en entier ; 2^ que la reception du dividende et Tabsten- 
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tion de prendre des procedures judiciaires centre la Oompagnie ^ 
Bont parfaitement justififees par les circonstances et qu*il n'y a ^a'iSSi 
aucan acquiescement de Tappelant Cote, autrement que pour 
cinq parts souscrites. 

En consequence je suis d avis que cet appel auraii du 6tre 
maintenu et Taction de la Compagnie d' Assurance Stadacona 
deboutee. 

Monk, Juge, est de mfeme avis que son ooUegue qui 
vient d'expliquer les motifs de son opinion ; et croit que Tappel 
devrait 6tre maiiitenu et Tappelant libfere de la condamnation 
prononcee contre lui en Cour Inftrieure, 

Sir A. A. DoRiON, C. J. — L'appelant 6tant poursuivi pour 
quatre versements de $250 chacun sur cinquante actions de la 
Compagnie d' Assurance Stadacona, a repondu qu'il n'avait sous- 
crit que pour $500 d'actions et qu'il les avait pay6 comptant, que 
s'il a et6 porte pour cinquante actions sur les livres de la compa- 
gnie, c'est sans son consentement et par la fraude des agents de 
la compagnie. 

II n'y a aucun doute que Tappelant a 6t6 induit a souscrire 
des actions dans la compagnie d'assurance Stadacona sans irop 
comprendre la responsabilite qu'il assumait. 

Le lendemain ou quelques jours apres avoir souscrit, lui et 
ses deux frdres qui avaient souscrit en m§me temps, represente- 
rent a la compagnie qu'ils n'avaient entendu souscrire que pour le 
montant qu'ils avaient pay6 et non pour le montant pour lequel 
ils etaient pontes sur les livres de la cdmpagnie. lis firent plu- 
sieurs representations a cet effet sans cependant en venir a un 
Tdglement. Plus tard la compagnie declara un dividende de dix 
pour cent et Tappelant Taccepta sans aucune reserve. 

La Cour Superieure a juge que Tappelant ayant accepte ce 
dividende a renonce au droit qu'il aurait pu avoir de faire annu* 
ler ou reduire sa souscription. 

La majorite de la Cour croit que ce jugement doit ^tre con- 
firm6. 

L'appelant pretend que le fait qu'il a re9U un dividende 
ue change aucunement sa position car le dividende devait tou* 
jours 6tre calcule sur le montant paye, quelque fut le nombre 
de parts souscrites. 

Cela est vrai, mais si Tappelant et la compagnie ne se sont 
pas entendu sur le nombre d'actions pour lesquelles il serait ac* 
tionnaire, il n'y a pas eu de contrat, puisqu*il n^ aurait pas eu 
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de consentement eur ce qui en fesait Tobjet, et Tappelant au lieu 

umtoS d'avoir droit k un dividende aurait simplement eu le droit do 

^''' reclamer le montant par lui paye. Ce dividende a ete calcnle 

sttr cinquante actions dont dix pour cent avaient fete paye et 

non sur cinq actions payfees en entier. 

L'appelant qui connaissait les pretentions de la compagnie 
n^aurait pas du accepter un dividende sans auparavant faire re- 
gie? la difficulte qu'il avait soulevee au sujet de sa souscription ; 
en recevant ce dividende il a renoncfe aux prfetentions qu'il 
avaient femises et reconnu qu'il fetait souscripteur pour cinquan- 
te actions au lieu de cinq comme il le prfetend. Les autoritfes ci- 
tfees par THon. Juge en Chef de la Cour Supferieure, 5 Bapports 
Jud, de Quebec, p. 133, sont concluantes sur ce point, et quel* 
ques desastreuses que puissent etre pour Tappelant les conse- 
quences du jugement dont il se plaint, il nous est impossible de 
Ten relever. 

Bamsay, J, — ^This is a case of considerable hardship, but I 
do not see how we can come to any other conclusion than that of 
the Superior Court, unless a distinction can be made between a 
contract setting forth the rights of parties in a regular manner 
and a subscription-paper filled in by thej)laintiff 's agent. There 
is no doubt that the particular forni of the deed of obligation 
gives room for such a distinction ; but when we come to the 
evidence it appears clear that the deed produced expresses pre- 
cisely the agreement which the parties entered into. I do not 
mean to say that the appellant intended to subscribe for 50 
shares, but only that this is the declaration of the contract. The 
proof that he knew that the figures were " $5000 and 50 
shares " appears clearly from this that he found out the difficulty 
without further reference either to the share-list or to the agent 
and simply by what he said to a friend and learned from a 
Statute. 

There was therefore a contract, one that could be annulled, 
but not less a contract so long as it subsisted. It will be obser- 
ved that when the law declares consent to be of the essence of 
a contract it does not refer to the consent of the mind, but to 
the declaration of consent, or as some of the modern writers 
style it " la declaration de rohynUy That this is the true reading 
of the texts of the Roman Law, has been so conclusively shown 
by Savigny, that I. fancy the theory is now as firmly established 
as the practice has been at all times, for I venture to say that it 
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is more difficult to seize the explanation of the theory, than to ^*| 
apply it in the greater number of cases. I may add that the fJUj^J 
doctrine now advanced has received the sanction of our code, ^®' 
as will be seen by reference to articles 984, 988, 991 and 1000 of 
the C. C. As a part of the private history of the legislation, I 
may add that the words "legally given,'' although perhaps they 
do not really express the idea very clearly, were merely to draw 
attention to the distinction. 

They were intended to signify : " having the form of lega- 
lity." It must be obvious that if it were the consent of the mind 
which was of the essence, in the code a requisite of a contract, its 
absence could never be covered, — it would not require to be 
annulled and it could not be prescribed. Now, this is the test of 
the whole of this case. If there was no contract C6t6 could not 
have acquiesced, he was not obliged to annul ; if there was a 
contract it was his duty to have it set aside without loss of time, 
and any unequivocal act of acquiescence covered the nullity. 
On this point I think there can be no difference of opinion. As 
I have said, there was a contract, however manifest the error 
may be ; he allowed nearly two years to pass without taking 
any step to annul the contract, and he only demurred to be 
bound by it when calls were made to cover losses. But in the 
meantime, with full knowledge of the whole affair, he accepted 
a dividend of ten per cent on his shares. He says this last is not 
an acquiescence for that the dividend on his shares and the in- 
terest on his paid up amount were necessarily the same. Techni- 
cally he had another title to justify his taking the money. I 
could understand this distinction if it had appeared that the 
appellant had never become aware of the difficulty ; but in view 
of his own evidence, of the trip, to Quebec, the interviews with 
Mr. Lindsay and Mr. Belleau, the latter of whom seems to have 
succeeded in persuading him that the investment was a good 
one, that its amount could have no practical inconvenience, it is 
hardly possible to imagine an acquiescence more formal. 

I am therefore of the opinion that the appeal should be dis- 
missed with costs. 

Judgment confirmed, Monk and Tessier, JJ , disseniiffUibus, 

Bossi Sf Languedoc, for Appellant. 

Pellelier^ B(dard, Rnuleau Sf Lemoine, for Respondents. 
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COUR DE CIKCUIT, QUfiBEC. 

24 MABS 1880. 

Coram MEREDITH, J. C. 
MICHAUD v. GUILBAULT. 

JcGE : — Qu'un moulin 2l ooudre en la posseigsion du locataire, qaancl m^me il n*en a pas 
la propri^t^, est sujet au privilege da bailleur. 

Turner, TinterVenant, alleguait que le moulin k coudre 
saisi-gag6 lui appartenait, que le defendeur n'en serait proprie- 
taire que quand il Taurait tout pay6. Le demandeur repondit 
que le defendeurj)oss6dait ce moulin quand il a pris possession 
des premisses, qu'il I'a toujours possede depuis, qu'il en avait 
paye une partie a Tintervenant. Sur preuve conforme des faits, 
jugement intervint deboutant T intervention. 

Suzor Sf Tessier, pour I'lntervenant. 
Amyot 4* Casgrain, pour le Demandeur. 



COURT OF QUEEN'S BENCH,— APPEAL SIDE. 

QUEBEC, 8th MARCH, 1880. 

Coram Dorion, C. J., Monk, Eamsay, Tessier, Cross, JJ. 

ROULEAU AND LORTIE. 

In an action of damages for a specific slander, where the Court below ovemiled a 
demurrer to a plea which set up the truth of the slander, and charged similar acts 
against the plaintiff on other occasions, hdd, that leave to appeal from such judgment 
would be refused. 

Ramsay, J. — Motion for leave to appeal from judgment dis- 
missing a R^nse en droit. The action was for damages for a 
specific slander to the effect that plaintiff, a teacher, had been 
drunk in school-hours and at school. Defendant pleaded that 
this was true, and that the plaintiff had been drunk on many 
other occasions and caused great scandal. Plaintiff demurred 
to the portion of the plea setting up these other acts of inebriety. 
The Court below dismissed this reponse en droit, and this Court 
refuses leave to appeal. 
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SUPERIOR COURT, QUEBEC. 

19th may 1880. 

No. 1819. 
Coram Meb^DITH, C. J. 
AULD V. FRASER. 

HfiiD :— That pickled fish may be Eold without inspection at (he place where piclcled 
or packed. 

The defendant has been convicted of having, at the city of 
Quebec, unlawfully sold to one Fran9ois Sansfa9on, "a certain/ 
" quantity of salted fish, cured for market, to wit green codfish,* 
" contained in a certain package, or barrel without previously 
*' having had " the same inspected. 

The conviction was pronounced under the 39th Vic, cap. 33, 
sec. 2, amending section 64, of the 3*7 Vic, c 45. 

The amended section provided in effect : " That the inspec- 
" lion of all pickled fish, cured for market or exportation, and 
'' contained in any such packages as hereinafter mentioned, shall 
" be compulsory in eyei^ province of the Dominion at anyplace 
" where an inspector is appointed by law, and if any such pickled 
*' fish in any such package as aforesaid is sold or offered for sale 
" or exported, or shipped, or laden in any vehicle for exportation 
" or otherwise offered to be exported in or from any place, 
" within any province of Canada, within which an inspector or 
" deputy inspector has been appointed without being inspected 
"under this act, the person so selling or offering it for sale ; or - 
" exporting it, or offering it for exportation shall incur a penalty 
^*of&c" 

The above section 64 is repealed by the 89 Vic, c 88, sec 2. 

And the section substituted for the section so repealed, in 
so far as respects the present case, is, in effect, as follows. 

" The inspection of all pickled fish cured for Market or ex- 
" portation, and contained in any such packages as hereinafter 
" mentioned shall, whenever such pickled fish, &c, are remo- 
'* ved heyond the limits of the inspection district in which they are pickled 
" or packed^ be compulsory in every prc^rince of the Dominion 
" where an inspector is appointed by law, and if any such 
" pickled fish, be sold or removed for sale beyond the limits of 
** such district or shipped or laden in any vehicle for removal, or 
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v._ " ofiiared to be removed from any district or place within the 
" Dominion, without being inspected under this act, the person 
*^ so selling or removing the same or offering the same for sale 
" or lemoval shall incur a penalty of not less than, &c., &c. 

Under the clause repealed, the inspection of pickled fish 
cured for market or exportation, and contained in certain pack- 
ages, was made compulsory, and this without reference to the 
removal or non removal of such pickled fish, beyond the limits 
of the inspection district in which it was pickled or packed. 

But the introduction, in the repealing statute, of the words 
" whenever such pickled fish, &c., are removed beyond the 
" limits of the inspection district in which they were pickled or 
/* salted," have, and indeed it seems to me, must have been 
intended to have, the effect of rendering inspection compulsory 
only in those cases in which the pickled fish is removed beyond 
the limits of the inspection district in which * it was pickled or 
packed. It is also to be observed that in that part of the amend- 
ed section, in which the penalty is eniacted, after the words, 
** sold or removed for sa/4?,*' the Legislature have added the words 
** beyond the limits of such district." Thus showing that a sale 
of pickled fish within the district in ^yhich it was pickled or 
packed, does not give rise to a penalty. 

The law thus interpreted may, at first sight, appear unrea- 
sonable ; but it has been suggested with I think much appear- 
ance of reason, that the object of the law being, to keep up the 
character of our fish in the places to which it is usually exported, 
it is not necessary to prevent it from being sold, without inspec- 
tion, in the district in which it is pickled or packed. 

The*part of the section which imposes the penalty is in 
accordance with the view above expressed. 

It provides in effect : If any such pickled fish, be sold or re- 
moved for sale, " beyond the limits of such district," or shipped 
or laden in any vehicle for removal or offered to be removed, 
from any district or place within the Dominion, without being 
inspected under this act, the person so selling, &c., shall incur a 
penalty. 

Under this section, as I read it, the shipping or loading in 
any vehicle, of pickled fish not inspected, from any district 
within the Dominion, ^including the district where it was 
pickled or packed) gives rise to a penalty. 
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Such is also the case with respect to any such fish " offered ^;*** 
to be removed," from any district within the Dominion, (includ- '"'•'^' 
ing the district in which it was pickled or packed.) ' 

But the " sale or removal jor sale " of such fish within the district ^ 
where it was pickled or packed does not give rise to a p^alty, 
because, according to the words of the law, the penalty is in* 
curred only in the case, where such pickled fish is *' sold or re- 
*' moved for sale beyond the limits^'^ of the inspection district iu 
which it was pickled or packed. 

In the present case it is not alleged that the sale on account 
of which the penalty is claimed took place beyond the limits of 
the inspection district in which the fish was pickled or packed, 
and therefore I think the conviction cannot be maintained. 

My attention has been drawn to sect. 65 of the 3Y Vic, cap. 
45, which has not been repealed, but that section, which it may 
be observed seems opposed to the amendment made by the 39 
Vic, c 33, does not impose any penalty, and is not of itself suf- 
ficient to cause any penalty to be imposed. 

Being of opinion as I am that the objection to which I have 
adverted, is of itself sufficient to cause the conviction to be set 
aside, I do not deem it necessary to express any opinion upon the 
question as to whether green cod fish is subject to compulsory 
inspection, but it certainly does seem desirable that the law as 
to that point should be clearer than it is. 

Blanchet Sf Pentland, for Plaintiff*. 

Andrews^ Caron, Andrews Sf Fitzpalrick, for Defendant. 



COUR DE CIRCUIT, QUEBEC. 

24 MABS 1880. 

Coram Stuart, J. * 
VERMETTE v. FONTAINE. 

JuoE : — Qo'ane partie emprisonn^e pour mdpris de cour, n'a pas droit d. une pension 
alimentaire. 

• Le defendeur s'etant oppose par violence k la saisie de ses ^ 
meubles, le demandeur obtint centre lui une regie le condam- 
nant k 6tre emprisonnfi jusqu'a ce qu'il eut satisfait au jugement. 
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v«riii6tte Incarcere dans la i^risou commune du district de Qu6bec, le 

Fontnine. dfefen^eur fit pr6senter nne requfete au juge, accompagnee d'xiu 
affidavit constatant qn41 n'avait aucuns biens, et demandant 
qu'une pension alimentaire lui soit accordee. Cette requfite 
etait bas^e sur Tarticle 790 C. P. C. Le demandenr rgpondit en 
droit, all6guant que le code de prQc6dure n'a pas eu I'intention 
de changer le droit statutaire et qu'aucune loi ne permet a una 
personne emprisonn^e pour m6pris de cour de demander des 
aliments. 

Defense en droit maintenue. 
Seuelt, Gibsone Sf Aylwin^ pour le Requerant. 
Amyot Sf Casgrain, pour le Demandeur. 



SUPERIOR COURT, QUEBEC. 

19th march 1830. 

No. 1329. 

Coram Meredith, C. J. 
GREAT WESTERN RAILROAD CO. v. CRAWFORD et at. 

Held : — That an agent has a lien upon each portion of goods in his (.oaseesion for his 
general balance as well as for charges arising on these particular goods. 

The plaintiffs having imported a quantity of steel rails in 
the year 18*71, entered into a contract with one Henderson, at 
Montreal, to forward the rails, from Quebec to Hamilton ; and 
to enable him to receive them, they delivered to him the Bills 
of Lading, of the different cargoes, the ocean freight upon which, 
was to be paid by Henderson. 

Henderson arranged with the defendants to pay the ocean 
freight ; to receive the rails ; and then to ship them for convey- 
ance to Hamilton. The defendants discharged the duty which 
they had so undertaken, having received the Bill of Lading, so 
as to enable them to do so. At the end of the season, there was 
due to the defendants for their services and disbursements a 
balance of 11948.55, and they had in their hands 218 of the 
rails. Henderson died insolvent on the 24th November 18*71, and 
the plaintiffs having refused to pay the balance so due to the 
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defendants, they on their part refused to deliv.er the rails in ^™fern 
their hands, and, hence, the present action, in which the rails ^*''^** ^* 
have been attached by a saisie-revendication, ^t!d!^ 

The contention of the plaintiffs is, that it was with Hen- 
derson the defendants had contracted, and to him that they had 
given credit, and that, as they had dealt entirely with Hender- 
son, and had no contract with the plaintiff's, the defendant 
could have no lien on the rails ; which, to the knowledge of the 
defendants, belonged to the plaintiff's. 

The telegram of the 24th November 18*71, and the letter of 
the same date, show that the defendants were acting in the bu- 
siness, in question, with the knowledge and consent of the plain- 
tiffs, but independently of that I think that as the defendants, 
in good faith, in the ordinary course of trade, and legally, ob- 
tained possession of the bills of lading, and afterwards of the ' 
goods, for the purpose of paying certain charges upon, and ren- 
dering certain services in relation to, those goods, that they, the 
defendants, now have a lien upon the part of the goods, for the 
balance due to them, for the disbursements so made, and the 
services so rendered. 

To put the same matter in another light. If Henderson 
could put the defendants in possession of the bills of lading, and 
of the goods, for the purpose of forwarding the latter to the 
plaintiffs, he could, also, put the defendants in possession of 
the goods, so as to enable them to acquire a lien ux>on them. 

The plaintiff's have the less reason to complain, as the mo- 
nies laid out, and the services rendered by the defendants, have 
enured to the benefit of the plaintiff's, who, moreover have 
funds in their hands from which the defendants can be paid. 

It was however contended by the plaintiffs that without a 
8i>ecial contract to that effiBct (which is not proved), the defen- 
dants could not have any lien beyond what may be due on the 
particular rails detained. 

In answer to this contention the defendants have cited the 
following passage from Dunlop's Paley's Agency. " It is however, 
" now fully setded that a factor has a lien upon each portion of 
" goods in his possession, for his general balance, as well as for 
" charges arising upon these particular gocds. This right seems 
" first to have received the sanction of legal authority in the 
" case of Kruger v. Wilcox, in the year 1*754, since which time it 
11 
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WfStlln " ^^ never been controverted, though before it had been consi- 
Kaiiroui oo. c( ^q^q^ ^g dublous, but Is now received as a known (1) principle 
^7S!^ " of law too clear to be disputed." 

This authority is I think in accordance with our own law 
(2) and indeed it seems to me, that the doctrine contended for 
by the plaintiffs is unreasonable, and would be injurious to 
trade ; for according to that doctrine, if an agent had made ad- 
vances to the extent of $100, on goods worth $10,000, he could 
not give up any part of the goods, without losing a proportion- 
ate amount of his lien. 

For these reasons I think that the defendants ere entitled 
to the conclusions of their plea. 

Irvine Sf Pemberton^ for Plaintiffs. 

C. B. Lanfflois, Q- C, for Defendants. 



COUR DU BANC DE LA REINE— EN APPEL. 

QUEBEC, 8 SEPTEMBRE 1880. 

Coram Dorion, C. J., Monk, Ramsay, Tessikr, Cross, JJ. 

LANGLOIS V. NORMAND et al. 

JuQ^ :-:-Qa'il n'j a pas d'action en dommfiges contre la partie qui fait ex^cuter de 
bonne foi on jugement de contrainte par oorpp, qaand m6me ce jogemest rerait 
mal rendu. 

L'Intim6e ayant obtenu jugement en dommages pour injures 
verbales contre r6i)ouse de I'appelant obtint contre elle une 
contrainte par corps. Plus tard cette contrainte par corps fut an- 
nul6e sur une tierce-opposition de Tappelant. Celui-ci poursuivit 
alors rintim6e Normand en dommages k raison de ce qu'elle avait 
fait emprisonner sa femme. Le juge Caron renvoya son action 
sur le principe que Tintimfee n'avait fait qu'exercer un droit. 
L'appelant interjeta appel de ce jugement. 

Bender, pour TAppelant. L'intim6e devait 6tre condamn6e a 
payer des dommages, car il est prouv6 qu'elle en a causes k l'ap- 
pelant en faisant emprisonner sa femme. Or d'apres Tart. 1053 

(1) Dnnlop's Paley's Agency, p. 129, and numerous cases cited. 

(2) Troplong, mandat Noe. 701 to 704, code civ. art 1723. 
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da code civil, chacon est responsable dn dommage caus^ par ses I'obIoi* 

o/«4 AM Normaiid 

F. Langeliefj C. J?., pour I'lntim^e. Sans doute chacun est , 
resx>onsable du dommage causS par ses actes, mais, comme le dit 
Tarticle, il faut que ces actes soient le resnltat de la malice, ou 
de la negligence ou de I'imprudence. T a-t-il eu quelque chose 
de ce genre ici ? Non certainement. On n'a pas m6me parle de 
malice. Quant k Timprudence, pour en voir chez Tintimee, il 
faudrait prfetendre qu'une jeune institutrice comme elle deviiit 
savoir la loi mieux que le juge de la Cour Supfirieure dont elle a 
fait ex§cuter le jugement, et, penser que ce jugement pourrait 
6tre mis de cdt6. Tons les jours on voit des capias ou des saisies 
conservatoires mis de c6t6 comme 6mis sans causes suffisantes, 
sans que cependant les tribunaux croient devoir accorder des 
dommages k ceux contre lesquels ces procedures ont 6t6 prises, 
lis examinent s'il y a eu malice ou imprudence chez le deman- 
deur, et s'il n'y a eunil'une, ni Tautre, ils considerent qu'il n'est 
pas responsable des dommages qu'il a pu causer. 

Sib a. a. DoEiON.—^La Cour est unanime k confirmer le ju- 
gement rendu par THon. Juge L. B. Caron qui lui est d6fere. 
L'intim^e, en faisant ex6cuter un jugement qu'elle avait obtenu 
n'a fait qu'user d'un droit. Or en usant d'un droit elle ne pent 
avoir encouiu de dommages, surtout si, comme cela est 6vident, 
elle a agi de bonne foi 

Jugement confirms. 

A. Bender, pour TAppelant. 

MorUambauU, Langdier Sf Langelier, pour rintimSe. 



SUPEEIOE COURT, QUEBEC. 

28th JUNE 1880. 

Coram Meredith, C. J. 
FOaARTY et al. v. DION et at. 

INN-KEEPER — LIEN OF. 

1Ield<— That an innkeeper ean exercise his privilege, for food and accommodation 
famished to a gnest, upon effects brought into the hotel by such gueet, though 
not his propert J and not forming part of his baggage. 
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^lu[\J Action of rerendication to recover possession of two zinc- 

DioiTitai. covered boxes containing boot and shoe samples valued at $150, 
the property of the plaintiffs and alleged to be unlawfully de- 
tained by the defendfints. 

Plea, that the defendants as innkeepers had a lien upon 
the said goods for a sum of $30, due them for board and 
lodging by one Quevillon, the plaintiffs' traveller, who had 
brought the said goods to the hotel with him, and upon leaving 
with his board bill unsettled had left the goods in defendants' 
hands. 

The plaintiffs proved their ownership of the effects reven- 
dicated, and the value of the goods, and that they had been 
demanded from defendants before suit. It also appeared that they 
were placed in the sample room, while Quevillon occupied a 
private sleeping room, with his personal baggage, and that on 
his departure he owed the defendants $30. 

Bradley^ for plaintiffs. The question is as to the right of an 
innkeeper to detain goods, the property of the plaintiffs, for a 
debt incurred for board and lodging by their commercial 
traveller. 

The proof shews that the effects in question, samples of 
boots and shoes, valued at about $150., were brought to the defen- 
dants' hotel by one Quevillon, who was travelling for the plain- 
tiffs. They were contained in two large zinc-covered boxes, 
having no appearance of ordinary baggage, and were placed in 
what was known as the Sample-Room, where commercial tra- 
vellers displayed their wares and met their customers. The 
samples were spread out on shelves and the defendants saw them. 
Quevillon's personal baggage was placed in his own room on 
• another flat of the hotel. When he left, owing some $30., no at- 
tempt was made to stop his effects, but when the plaintiffs applied 
for their property, the defendants refused to deliver it, except 
upon payment of the amount due them by Quevillon, although 
aware that the goods belonged, not to him, but to plaintiffs. It is 
alleged in the defendants' perpetual exception that "les dits effets 
" ont 6t6 laiss6 du consentement expres du dit Qu6villon comme 
'* gage et garantie du paiement de la somme de $30 courant, due 
" par le dit Quevillon," and it seems that in order to save his 
own effects he endeavofured to sacrifice those of his employers. 

Under these circumstances, can the defendants claim to have 
a lien upon the goods in question ? 
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By art. 1*75 of the Coutume de Paris, the innkeeper's lien '^fj*/ 
existed only in respect of pilerins^ but our law on the subject is Dion^t •!. 
now contained in the Quebec Statute of 18^5, 39 V., c. 23, which 
regulates the rig^hts and liabilities of hotel-keepers. "While ex- 
tending their privileges it also increases their obligations. "Whe- 
ther the guest be by the day, week or month, the lien now exists, 
but the terms of the law are express and clear : " on the baggage 
and property of his gtiest^^^ not upon the property of other people 
which may happen to be in his possession. Goods in the hands 
of a carrier for delivery could not be held for his hotel expenses 
on the road. 

The plaintiffs submit that the rights of the innkeeper are 
co-extensive only with his liabilities. If the defendants, in case 
of loss or destruction of these samples,would not have been liable 
to the plaintiffs, they cannot claim to have a lien upon them. It 
has been held that where a guest takes a room for the purpose of 
business, distinct from his accommodation as guest, the host is 
not responsible as an innkeeper for goods lost or stolen there- 
from. Burgess v. Clements, 4 M. & 'S. 306. Nor would he have 
a lien upon them. 

By art, 1816 C. C, the liability of innkeepers is the same 
as that of carriers. A carrier has been held not liable for the 
money of one person in the valise of another. Dunlop v. Interna" 
iional Steamboat Co., 98 Mass. 371. And in Becher v. Great Eastern 
Railway Co., L. R. 5 Q. B. 241, where the defendants, by their de- 
fault, lost some baggage the property of the plaintiff, while in the 
possession of his servant travelling on one of their trains, an ac- 
tion by the master was dismissed, and Lush, J., doubted if any 
action could be maintained at all. 

The defendants might perhaps claim to hold the goods in 
question for the rent or occupation of the sample-room, but have 
not done so. Brown v. Hogan et aL, 4 L. C. R., 415, was a case 
where a person placed a piano belonging to plaintiff in a room 
in defendants' hotel, which he had taken for one day. The 
defendants detaining it, the court held that the hotel- 
keeper had no privilege on the piano to the prejudice of the 
owner. And the same was held in the case of a permanent 
boarder. Nordheimer et at. v. Hogan et aL, 2 L. C. J. 281. 

The Court of Queen's Bench have laid down the principle 
that the privilege given to the landlord by the Coutume de Paris,is 
foanded on the presumption that the moveables are the property 
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^2u3!^ of the lessee and does not extend to such goods as the landlord 
DioJit aL must have known do not belong to the lessee. Eastp v. Ouri de 
Montreal, 12 L. C. J. 11. By parity of reasoning the privilege of 
the innkeeper would not reach the goods in question. 

All the English cases convey the idea that the innkeeper's 
lien is founded on his liability. 

In Burgess v. Clements, 4 M. and S. 306, per Ellenbobouoh, 
C. J. : " An innkeeper is not bound by law to find show-rooms 
" for his guests, but only convenient lodging rooms and lodging," 
and page 311, ** The innkeeper not being bound, &c., &c., he 
" enquires for a third room for the purpose of exposing in it his 
'* wares to view, and of introducing a number of persons over 
*' whom the innkeeper can have no check or control, and, as it 
" seems to me, for a purpose wholly alien from the ordinary 
" purpose of an inn, which is ad hospiiandos homines. Therefore 
" the care of these goods hardly falls within the limit of the de- 
" fendant's duty as an innkeeper." The innkeeper was held not 
liable for the loss of the goods. 

Per Pabke B. in Broadwood et al. x.Granara, (1 Jur. N. S. 19.) 
" My notion of the law is, and I believe it will be foiAid on a 
" careful consideration of the authorities to be, this, that the 
" lien claimable by an innkeeper on goods not belonging to the 
" guest himself only extends to such as by the law of the land 
" the innkeeper is bound to receive as the goods of the guest. 
f* The alleging such a lien is causing the debt of the guest to be 
" paid by a third person, a thing which cannot be done except 
" either by consent of the owner of the goods, or Where the inn- 
'' keeper is bound by law and consequently under an obligation 
" tp receive the goods. The innkeeper in the present case was 
'* under no such obligation, and therefore has no such lien." Held, 
that the innkeeper had no lien on a piano hired by a guest, 
known not to be his property. 

Finally, under the statute, only the baggage and prnperty of 
the guest are liable. These samples were admittedly not 
Quevillon's baggage, and were certainly not his properly. 
The present is a case of considerable interest to the commer- 
cial world, and is the first, so far as plaintiffs know, wherein 
this question has been raised. Commercial Travellers were un- 
known at the date of the Coutume de Paris.'^They are an outcome 
of our modern civilization, and the extent to which they can 
bind their /employers is not yet very clearly defined* It will, how* 
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ever, be a serious thing to merchants if their travellers, to 'Xi? 
whom, often, goods of great value are entrusted, can save their Lio/itai. 
personal eflfects at the expense of their principals, by an arrange- 
ment such as that attempted between Quevillon and the defen- 
dants. The plaintiffs submit their case with every confidence of 
success. 

Drouiny for defendants. Dans cette cause, nous soutenons 
deux propositions, dont la demiere ne nous est n6cessaire que 
dans le cas ou la premiere ne serait pas admise, ce qui nous 
semble impossible. Ces propositions sont : 

1®. L'hotelier a, sur les bagages et efiets qui se trouvent en 
la possession de son pensionnaire, le mSme privilege qu'il avait 
sous I'autoritfi de Tarticle 175 de la Coutume de Paris ; ou autre- 
ment Tarticle 175 de la Coutume de Paris n'a pas 6te rappel6 ni 
amende par la section lere du chap. 23 de la 39 Vict., Q. 

2°. En supposant que le dit article 175 de la Coutume de 
Paris BOit rappel6 par la susdite section, Thotelier n'en a pas 
moins, comme d6positaire, un droit de retention pour dfipenses 
ff&ites pour la conservation et les soins donn6es aux effets hdtel^s, 
quelqu'en soit le proprifetaire. 

1°. L'article 175 de la Coutume de Paris, fitait fcdictfe ainsi : 
" D6pens d'hotelage livres par botes a p6lerins ou a leur chevaux, 
** sont privil6gi6s et viennent a preferer devant tout autre, sur 
" les biens et chevaux hotelfes, et les pent Thotelier retenir jus- 
" qu'i paiement ; et si aucun autre creancier les voulait enlever, 
** rhotelier a juste cause de s'y opposer." 

Ce privil§ge leur 6tait donn6 parceque, etant obliges de re- 
ceroir les voyageurs a la hate, sans avoir le temps de constater 
la solvability de ces derniers, ils fetaient exposes k perdre le prix 
de leur pension, et aussi parce qu'il paraissait juste qu'on leur 
accordAt un privilege special en compensation de la responsabi- 
lit6 excessive k laquelle on les soumettait, et vu aussi la faveur 
dont leur creance doit jouir, 6tant pour soin et nourriture. 

Les commentateurs de la Coutume et la jurisprudence cana* 
dienne, §tablissent que ce privilege s'exerce sur les biens hotelfes 
pour le prix de la pension de celui qui les a deposes, m6me, 
quand ce dernier n'en est pas le proprietaire. (1) 2 Ferrieres,1312. 
Par Tacte 39 Victoria, Q. ch. 23, le legislateur, sans vouloir 
aucunement alttrer ni restreindre ce privilege consacre par Tar- 
ticle 175 de la Coutume, mais voulant au contraire lui donner 
plus d'extension et faire cesser Tincertitude ou Ton ctait qu'il 

(1) LaehapdU v. Benaud, 6 Kev. Leg. 217 (1874 ) 
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' Xi? P^* s'appliquer anx maitres de pension qui pensionnent an mois, 

Diou^tfti. ^ commis cette errenr de redaction de Temploi du mot " pro- 

" pri6t6 " an lien de " possession " on " detention " snr laqnelle 

se fonde notre adversaire ponr demander condamnation contie 

nons. Cooper v. Downs, 13 L. C. E., 358. 

Nons sonmettrons de snite qnelqnes notes tiroes des meil- 
leuTs antenrs qni aient traits de Tinterprfetation des lois, ponr 
6tablir qne le tribunal pent decider contre la lettre de la loi, 
quand il est Evident que Tesprit est contraire a celle-ci : 

" II est Evident qne les mots ne font pas le droit, c'est la 
** Tolont§ dn Ifgislatenr. Toutes les fois done qu'il y aura une 
" difference entre le sens des mots et la pens6e du legislateur, il 
" faudra abandonner les mots, puisque ce n^est pas la qu'est le 
" droit. Si le motif et par consequent la yolontfi de la loi sent 
" 6vidents, il faut suivre cette volont6, car, quoique la parole de 
" la loi prfisentent un sens veritable, le legislateur veut autre 
" chose. On devra abandonner m6me I'acception propre et rfegu- 
" liere des mots pour s'attacher an motif de la loi. Les fondements 
" de toute interpretation sont le motif de la loi, en tant qu'il re- 
" trace le but du legislateur. De \k cet axiome incontestable : 
" que le motif de la loi en est Tftme, et est par suite toute la loi." 
Mailher de Chassat, ancien magistrat. Trait6 de I'inteipretation 
des lois, 2e volume, pages 3, 90, 102, 182, 185. 

*' Le legislateur n'est pas cense avoir compris dans la loi ce 
" qu'il n'eut pas voulu y inserer, si on Tent interrog6 sur ce 
" point." Idem, p. 167. 

" On doit supposer que le legislateur an moment on il rfedi- 
" geait la loi, aurait ete invite k fixer son attention sur xme ques- 
" tion resolue par la lettre de cette loi encore en projet, et se de- 
'' mander s'il n'eut pas, dans cecas,modifie letexte, eten admet- 
" tant que, vraisemblablement, cette modification eut eu lieu, 
** elle devra etre aussi admise par le juge. La mfime doctrine est 
" adoptee par Dumoulin." G. Delille, Interpretation juridique, 
vol. II, page 461. 

" L'esprit du legislateur est pour nous un guide si sur, que 
" nous devons souvent le faire prevaloir sur ses termes." Demante, 
vol. ler, No. 24. 

" Si une loi etant appliquee k un cas qu'elle parait compren- 
" dre, il en arrive une consequence qui blesse I'intention du 16- 
" gislateur, la regie ne doit pas s'etendre a ce cas." Domat, Lois 
Civiles,'livre I, sect. 2, No. 8. 
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" Statutes are likewise to be construed in reference to the 'Jf^J^r 
" principles of the common law ; for it is not to be presumed Dionot»i. 
" that the legislature intended to make any innovation upon the 
'* common law, further than the case absolutely required. This 
" has been the language of the courts in every age ; and when 
" we consider the constant, vehement, and exalted eulogy which 
'' the ahcient sage» bestowed upon the common law as the per- 
'' fection of reason, and the best birthright and noblest inheri- 
'' tance of the subject, we cannot be surprised at the great sanc- 
" tion given to this rule of construction." 

" Statutes that are remedial, and not penal, are to receive an 
" equitable interpretation, by which the letter of the act issome- 
'* times restrained, and sometimes enlarged, so as more effectual- 
" ly to meet the beneficial end in view, and prevent a failure of 
" the remedy." Kent's Commentaries, vol. I, pages 505 and 506. 

Maintenant, si Ton scrute les intention du 16gislateur dans 
Tacte ci-haut, on verra qu'il est de toute fividence qu'il n'a pas 
voulu restreindre le privilege de Thotelier, mais qu'au contraire 
il a voulu lui donner plus d'extension, et en faire b6n6ficier le 
maitre de i>ension, qu'il a voulu surtout porter remede a cette 
incertitude dans laquelle on 6tait sur le point de savoir si le 
mwtre de pension pouvait user de ce privilege ; que cette exten- 
sion de privilege au maitre de pension est la seule modification 
que le Ifegislateur ait voulue. 

Les raisons principales qui nous forcent de penser ainsi sont 
celles-ci : Parceque, 1°. la mfime impossibility pour Thotelier de 
constater la 8olvabilit6 de son bote, existe encore ; Parceque, 2° 
dans cet acte m6me, il est soumis a la m6me responsabilit6 sauf 
qnelques variantes quant k la modalit6, qu'il T^tait avant cet 
acte ; Parceque, 8^ il est encore plus difficile pour Thotelier de 
savoir si les effets que son bote possede sont sa propri6te, que de 
connaitre sa solvability ; Parceque, 4^ surtout il serait excessi- 
vement injuste (ce qui serait si on appliquait cet acte k lalettre) 
de soumettre Thotelier k la responsabilit6 statute dans cet acte, 
pour des effets qui, n'etant pas la propri6t6 de son bote, ne pour- 
raient £tre sujets a son droit de retention. 

Four ces raisons, et pour plusieurs autres, entre autres celle 
rSstdtant de ce que le l6gislateur ne pent 6tre facilement pr6sum6 
avoir voulu s'fecarter du droit commun, nous croyons qu'il ne 
pent y avoir de doute sur Tinterprfetation du mot "propri6t6," et 
qu'on ne pent lui donner un autre sens que celui de "posses- ^ 
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'2tVi!' sion " ou " dfitention." Nous ferons remarquer d'ailleurs qn'il est 
Dioirit ai. accompagn6 du mot " bagage," lequel a nn sens tres 6tendu, et 
qui n'implique pas forc6ment Tidfee de " propri6t6." 

2°. Nous voulons bien supposer que Tarticle 175 de la Cou- 
tume de Paris ait 6t6 rappel6 par Tacte ci-haut cit6, et que le 
mot " proprifete " ait le sens que lui donne I'adversaire, et nous 
persistons cependant a pr^tendre : 

Que notre adversaire ne pent reussir, et qu'il devait, arant 
de revendiquer les effets dont il est question en cette cause, nous 
offrir le montant de ce que nous araient cout6 la garde de ces 
effets et les soins donu6s pour leur conservation. C. C. art. 1812. 
Pothier, D6p6t (Nos. 69, 3°, 69, 10 et 74.) 

Mais il y a plus. Nous pretendons encore que nous devons 
reussir, quand m6me, par impossible, il arriverait qu'on rejetat 
los deux propositions finonc^es et developpees ci-haut. 

Parceque, 1^ les demandeurs en cette cause sont inconnus 
des d§fendeurs, et n'ont pas fait eux-m6mes le depot, et que le 
d^positaire ne doit rendre les choses d6pos6es qu'a celui qui a 
fait le d6p6t. Argument a con/rarfb de Tarticle C. C.1808. Pothier. 
Du D6p6t, Nos. 49, 68, 59 4°. 

Parceque, 2° le propri6taire de la chose deposee, quand ce 
n'est pas lui qui a fait le d6p6t, ne pent avoir la revendication 
qu'apres avoir prouve sa propri6t6. Pothier, du Dei>6t, Nos. 60 et 
61. 

Parceque 3^. Le nomme Qu6villon qui avait fait le d6p6t, 
ay ant lors de son 'depart de rhotel Dion ferme a clef les valises 
revendiqu6es, et en ayant conserve la clef depuis, en a par la 
conserve la possession, et a fait un acte de propriety propre k 
faire croire aux defendeurs qu'il 6tait le proprietaire de ces va- 
lises ; 

Parceque, 4° le nomme Qa6villon 6tait mandataire des de- 
mandeurs, et que, comme tel, il rendait les demandeurs respon- 
sables des actes faits dans les limites de son mandat, et des actes 
qui resultaient de son mandat. Art. 1Y16, 1727 C. C. 

Meredith, C. J. — The question in this case is this : If 
a guest take into au hotel, effects not belonging to him, and 
not forming part of his baggage, can the inn-keeper exercise his 
privilege upon the effects so brought into his iun ? 

Our present law on this subject, the 39th Vic, chap. 23, 
declares that every inn-keeper shall have a lien " on the baggage 
" and property of his guest " for the value or price ** of any food 
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" or accommodation fnmished, &c." The contention of the '^JT 
plaintiffs is very intelligible, and is simply, that although the j^u^nitax. 
law allows an inn-keeper a privilege " on the baggage and pro- 
perty of his guest^'^ yet that it does not allow him a privilege 
upon the property of other people. 

The law is not very clearly worded ; but I do not think 
that the word property, in our statute, ought to receive so 
restricted an interpretation, as the plaintiffs are disposed to 
give it. 

Our old law on this subject, article 1Y5 of the Custom, gave 
hotel-keepers a privilege sur les biens ^ ctievaux hoteUs ; without 
reference to the question as to whether the person who caused 
them to be hotdh^ was or was not the owner. Our legislature 
do not seem to have intended to restrict the privilege of the 
inn-keeper ; on the contrary, the word property, seems to have 
been used for the purpose of preventing the inn-keeper's privi- 
lege from being restricted to the baggage of a traveller ; as it 
would have been had it not been for the use of the word " pro j 
perty " in the provision of law under consideration ; and cer- 
tainly it cannot have been the intention of the Legislature that 
a traveller having caused his horses to be fed, and cared for at 
an inn, should have a right to remove them, without paying the 
inn-keeper, nor can it be supposed that the Legislature intended 
that an inn-keei>er should consider the question of ownership, 
before giving a tired horse a feed of oats, or before putting a 
traveller's carriage under cover, and in safety for the night. 

I think the word property in our present law is used in the 
same sense as the word *^ biens " is used in the article of our 
Custom, and as the word " things " is used in article 1814 of 
our Code, where it says : " Keepers of inns are responsible as 
" depositaries for the things brought by travellers who lodge in 
" their houses." And indeed there can be no doubt that it is, 
in that sense, that the word " property " is used in some parts of 
our present law ; for instance in the second section it is declared 
that no inn-keeper shall be liable to any guest of such inn- 
keeper, for " loss of or injury to goods or property brought to his 
inn," to a greater amount than $200, except in certain cases. 
Here, certainly, no distinction is made as to whether the pro- 
perty brought into the inn does or does no.t belong to the tra- 
veller! 
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^a!a7 O^ *^® P*^ ^f *^® plaintiffs it was contended " that the 

Dioo'itu. " rights of the inn-keeper are co -extensive with his liabilities." 
That proposition seems to nxe reasonable ; but I think it makes 
against the plaintiffs, because as already shown article 1814 of 
G. C, does not limit the re8i>onsibility of the inn-keeper to 
things of which the traveller is the owner. 

The learned counsel of the plaintiffs cites Burgess v. Clements^ 
4 M. and S. 806, as showing that if a guest take a room for the 
purpose of business, distinct from his accommodation as a guest, 
the host is not responsible for goods lost or stolen therefrom. 

In that case, the plaintiff, a Birmingham factor, was shown 
into the travellers' room as usual, and his boxes were dex>o8ited 
there, but he desired to have another room to which he pointed 
where he could show his goods. " This was what they called 
" a private room, and he was told that he might have it, that 
** there was a key in the door, and that he might lock the door." 

The Judges held, according to the words of Bayley, J.,' that 
the plaintiff accepted the chamber to show his .goods in, " upon 
" condition of taking his goods under his own care," and his 
action for the value of certain goods missing was dismissed, 
because the want of care which led to the loss of the goods, was 
attributable not to the inn-keeper but to the guest himself. 
Backer v. The Great Eastern Co.y also referred to by the learned 
counsel for the plaintiffs, was a case in which a servant travel- 
ling by railw.ay, and having a right to take with him his ordi- 
nary baggage not exceeding a certain weight, took with him 
his master's baggage, which was lost. Judge Lush, in disposing 
of that case, observed : " The defendants were bound by their 
statute to take a certain quantity of baggage for the scr\^ant, 
as their passenger ; but if they had been informed that the 
" portmanteau was not his baggage, they would not have been 
" bound to take it, and in all probability they would not have 
" taken it. It was taken as the servant's own baggage, and if 
" any action can be maintained it must be in the name of the 
" servant'' Becher v. G. E. K Co., Law Rep., 6, Q. B. p. 241. 

The case just cited, whatever may be its tendency in other 
respects, certainly does not establish that the company could 
have resisted a claim on the part of tlie servant, merely on the 
ground that he was not the real owner of the baggage lost. 

In the other cases cited the privilege claimed was not the 
privilege of an inn-keeper, and the amounts, for which the 
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things seized were attempted to be held, were not due " for '^f*^*^ 
food or accommodation " furnished to any guest. I therefore j^^^'^^ ^. 
think that they have not any important hearing on this case. 

Upon the whole I do not think that the law has been chan- 
ged so as to deprive the defendants of the priyilege for which 
they contend, and which I must say appears to me to be founded 
on very sound principles. 

The judgment will therefore maintain the privilege con- 
tended for by the defendants ; but the plaintiflfs will be entitled 
to get their goods on paying $21, due for food and accommoda- 
tion furnished to their agent, and, so far as I can judge, for their 
benefit. 

Judgment accordingly. 
Bradley, for Plaintiffs. 

Drouin, for Defendants. 



CIRCUIT COURT, QUEBEC. 

26th FEBBUABY 1880. 

Coram Meredith, C. J. ' 
COVENEY V. MULLINS and MoLIMONT, T. S. 

Held : — That the costs to be paid bj a garnishee to be relieved from a judgment against 
him bj default, are those attributable to his default and no more. 

The garnishee having been condemned by default, petition- 
ed to be relieved and for permission to declare that he was not 
indebted to the defendant in any sum whatever. He tendered 
with his petition the costs resulting from his default only. 

The plaintiff claimed payment of all costs incurred upon the 
seizure, under the authority of C. C. P. 624. 

. The garnishee referred to Atkinson v. Walker, 14 L. C. J., 60, 
Beavdoin v. Ducharme, 20 L. C. J., 223. 

The learned Chief Justice held, with the concurrence of 
Stuabt, Casault and Cabon, JJ., that the only costs payable 
were those attributable to the default. 

Petition granted. 

Bradley, for Plaintiff. 

Langlois Sf Campbell, for Garnishee. 
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VICE ADMIRALTY COURT, QUEBEC. 

FRIDAY, 23rd JULY, 1880. 

THE ATALAYA, Eve, Master. , 

FOREIGN ENLISTMENT ACT, 1870 — ARREST UNDER. 

Upon the repceseatatioiu of the Gonsal General of Spain for Canada an American 
▼easel was detained, unloaded and searched hj yiitae of a warrant under the 
hand of the Governor-General of Canada, upon a charge of having on hoard arms 
and munitions of war destined for the use of Cuban insurgentSjContrary to the proTisioos 
uf the " Foreign Enlistment Act, 1870." Hdd, 1. That the charges against the vessel 
were not supported by iacts to justifj her detention and search ; 

2. That hearsay evidence under the circumstanciss was inadmisnible ; 

3. That the vessel should be released ; and 

4. That an indemnity to the owner is payable by the Commissioners of the Imperial 
Treasury under the provisions of the act 

JUDGMENT. 

Hon. Gr. Okill Stuart, J. 

The Atalaya a brigantine of 417 tons, Eve, Master, was 
built in the State of Maine, and belongs to James H. Bogart, a 
citizen of the United States, residing in the city of New York, 
and he is the applicant in the case now under consideration. 

The Atalaya was purchased by the appplicant, a mem- 
ber of the firm of B. A. Tucker & Co., a continuation of Tucker 
and Lightbourne, merchants in New York, engaged in an ex- 
tensive West India business, principally with Cuba, since the 
year. 1854. The correspondents of this firm at CienfuegoSy in the 
Island of Cuba, are Tomas Terry & Co., a very wealthy firm, 
two of whose members are Spaniards and whose loyalty to the 
Crown of Spain is admitted. From this firm R. A. Tucker & 
Co., among others, received cargoes of sugar and sent them in 
return lumber, cooperage and general merchandise. The extent 
of the business may be inferred from £. A. Tucker & Co., having 
received in one year from the Cuban house sugar to the value 
of from six hundred to seven hundred thousand dollars. 

The applicant became sole owner of the Atalaya by pur- 
chase on the 8th July, 1878, date of the bill of sale. She was 
registered at New York on the 4th September following. On 
the 2nd April, 1880, Tomas Terry & Co., consigned 550 hogs- 
heads of sugar, valued at about $40,000, to B. A. Tucker & Co., 
who consigned them to the firm of Grillespie, Moffat & Co., at 
Montreal. The latter were at the same time requested to pur- 
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chase a return cargo of lumber for the Alalaya. This 'v^as'^'^'^*^* 
done. The purchase was from the Export Lumber Company 
vrhose wharves are at Hochelaga, the eastern extremity of the 
city of Montreal. She arrived on the lYth of May, and landed 
her cargo at the Island wharf, in the western part of the city, 
when Eve, her master, was directed by Mr. G-illespie, one of the 
consignees, to drop down to the wharves of the Export Lumber 
Company, and there- take in the return cargo of lumber destined 
for Cienfuegos. Mr. Gillespie, under the impression that the 
company's wharf was a private one, did not notify the harbor 
authorities of her removal as required by a harbor regulation^ 
which subjected the master to a fine of <£10, but which was 
remitted on Mr. G-illespie's error .being submitted to the proper 
authority. A full cargo of lumber was then taken on board by 
a stevedore of the locality from the wharves of the Export Lum- 
ber Company, the quantities delivered being checked by tally 
thro' an officer on board the vessel and the person employed by 
the company on the wharf. The rule with United States ves- 
sels is for the master to deposit his register with their consuls 
on arrival. This was done by the master of the Atatat/a^ and 
when about to leave it was returned to him by the Vice-Consul- 
General for the United States at Montreal. In the meantime 
her manifest was signed by the master and presented to the 
Yice-Consul of Spain at Montreal who signed and affixed to it 
the seal of his consulate. With her papers thus in order she 
left Montreal in tow of the hired tug " Hercules," to pass the 
city of Quebec on her voyage to Cienfuegos. She so left on the 
evening of the 2nd, and arrived at Quebec about six o'clock on 
the evening of the 3rd of June. She was immediately boarded 
by a Custom House officer under the orders of Mr. Dunscomb, 
the Collector of the port, and she is still detained by him under 
a warrant of His Excellency the Governor-G-eneral. The validity 
of this detention is now the subject for consideration. 

By the 8th section of the " Foreign Enlistment Act 18Y0," 
it is enacted that if any person " within Her Majesty's domi- 
nions, without the license of Her Majesty, equip any ship 
with intent or knowledge, or having reasonable cause to believe 
that the same shall or will be employed in the military or naval 
service of any foreign State" (by the interpretation clause mea- 
ning any foreign prince, colony, province, or part of any pro- 
vince or people, or any person or persons exercising or assuming 
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'"^**'*^'''* to exercise the powers of Grovernment in or over any foreign 
country, colony, province, or part of any province or people) " at 
war with any friendly State," the offender shall be punishable 
by fine and imprisonment, or either, at the discretion of the 
Court, such imprisonment, if awarded, with or without hard 
labor, and the ship forfeited to Her Majesty." 

By the same section the despatching, or causing, or allow- 
ing to be despatched, any ship under the circumstances, is 
attended with the same penalties. 

By the 21st section, any officer of Customs in any British 
possession, as " a local authority," may seize or detain any ship 
liable to be seized and detained under the act. 

The 23rd section enacts that " if the chief Executive autho- 
rity, in any British possession the ^Governor, is satisfied that 
there is a Reasonable and probable cause for believing that a ship 
within Her Majesty's dominions has been, or is being built, 
commissioned or equipped contrary to this act and is about to 
be taken beyond the limits of such dominions^ or that a ship 
is about to be despatched contrary to this act, such chief Execu- 
tive authority shall have power to issue a warrant stating that 
there is reasonable and probable cause for believing as afore- 
said, and upon such warrant the " local authority" shall have 
I)ower to seize and search such ship and to detain the same until 
it has been either condemned or released by process of law or in 
the manner in the act mentioned. The owner of the ship so 
detained, or his agent, may apply to the Court of Admiralty for 
its release, and the Court shall, as soon as possible, put the mat- 
ter of seizure and detention in course of trial between the appli- 
cant and the Crown. And if the Court be of opinion that there 
was not reasonable and probable cause for the detention, and if 
no such cause appears in the course of the proceedings, the Court 
shall have power to declare that the owner is to be indemnified 
by the payment of cost and damages in respect to the deten- 
tion, the amount thereof to be assessed by the Court, and any 
amount so assessed shall be payable by the Commissioners of 
the Treasury out of any monies legally applicable for the pur- 
pose." 

By the same section, where no proceedings are pending for 
its condemnation, the Secretary of State, or chief Executive 
authority, may releasp the ship without security, if the Secre- 
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tary of State, or chief Executive authority, think fit so to release ^« ^*»^3* 
the same. 

On the arrival of the Atalaya at Quebec, the Consul- 
G-eneral of Spain, El Conde 4e Premio Real, in company with 
Mr. Chauveau, Judge of Sessions and Police Magistrate, called on 
Mr. Di^scomb, Collector of the Customs there, and presented to 
him an affidavit of a person named Jean Baptiste Beaulieu. 
This affidavit, translated from the French Language, is as fol- 
lows : — 

" Before me, the undersigned Judge of the Sessions of the 
" Peace, in and for the city of Quebec, this third day of June, 
" 1880, there appeared Jean Baptiste Beaulieu, of the city of 
** Quebec, detective, who after being duly sworn, doth depose, 
" declare and say as follows, to wit : — I am a detective in the 
" police force of the city of Quebec. On Sunday, the thirtieth 
*' of May last, at the demand of the Consul-G-eneral of Spain* 
" I accompanied from Quebec to the limits of the Province, 
" and as far as the limits of the United States, a person named 
" Dnfaure, residing at Cuba, who said that he was ei] gaged by a 
" Cuban Insurrection Committee for the purchase of arms and 
" munitions of war in Canada, which arms and munitions 
" were to be despatched by ship to the insurgents in 
" the Island of Cuba. In the execution of my duty of detective 
»* and from the information which I have received, I am infor- 
'' med in a credible way, and I really believe, that arms and 
" munitions have been purchased in the Province of Quebec, 
" and the Province of Ontario, by the agents of a Cuban Insur- 
" rection Committee established at New York. I have this 
" information partly from the person named Dufaure, who con- 
" fessed to me himself that he was a member and secret agent 
*' of this organization, and he communicated to me the object of 
" his journey to Quebec. 

" I swear moreover, that I am informed in a credible way, 
" and I have every reason to believe, that the arms and muni- 
" tions so purchased with the object aforesaid have been depo- 
" sited on board of a sailer named the Atalaya^ now on her 
" way to Cuba, and which will pass the port of Quebec within 
" the next twenty-four hours. These arms have been loaded in 
" a clandestine way on board of the said vessel in the port of 
'* Montreal. I am also informed that thi^ vessel is being towed 

12 



lis VICE ADMIRALTY COURT, 1880. 

Th« AtaUym " jq Quebec at the same time as another the name of which I 
" do not know. 

'* I make this deposition at the express request of Count 
" Premio Beal, Consul-General of Spain, who has received the 
^' same information from different sources, and I have signed, 

" J. Bte. Beaulieu." 

" Sworn before'me at Quebec this 3rd day of June, 1880. 

" Alexandre Chauveau, J. S. P." 

On the day following an affidavit of the Spanish Consul 
General was presented to the Collector, which translated from 
the French language, is as follows : 

" Before me, the undersigned Judge of the General Sessions 
of the Peace in and for the city of Quebec, this fourth day of 
June in the year 1880, appeared His Excellency Count Premio 
Keal, who after being duly sworn, doth depose and say as fol- 
lows : — I am Consul-General of Spain in the British possessions 
of North America. My official residence is in the city of Quebec 
According to information by me received from my agents and* 
different sources I have reason to believe and in fact believe that 
arms and ammunitions of war are hidden on board of a certain 
brigantine named The Atalaya now detained .in the port of 
Quebec by the Custom House authorities. According to my infor* 
mation these arms and ammunitions were purchased in the Pro- 
vince of Quebec and elsewhere by persons as agents of Cuban in- 
surrectionists with the object of being conveyed into the Island 
of Cuba for the use of these insurgents, and the whole or a 
part of these arms and ammunitions have been hidden on board 
the brigantine Atalaya^ contrary to the proclamation issued 
by the Government of the Dominion of Canada now in force 
and to the chapter 90 of the Imperial Act 38 and 34 Vic- 
toria intituled : " An act to regulate the conduct of Her Ma- 
jesty's subjects during the existence of hostilities between Fo- 
reign States with which Her Majesty is at peace," and I make 
this deposition in virtue of the provisions of the said act and I 

have signed. 

" El Conde de Premio Eeal." 

" Sworn before me at Quebec, this fourth day of June, 1880. 

** Alexandre Chauveau, J. S. P." 
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At the urgent request of the Spanish Consul-General the ***• ^^^^ 
AttUaya was, upon the first of these affidavits, seized and de- 
tained by the Collector on the third of June. He also urged the 
Collector to have her cargo discharged so that a thorough search 
of munitions of war might be made, but this was declined as 
the Collector's duty terminated with the seizure and detention 
of the vessel and in reporting the fact to the Secretary of State 
at Ottawa. 

On the fourth of June, the Consul-G-eneral made his affida- 
vit and the Collector, by letter, made his report to the Hon. J. 
C. Aikins, Secretary of State, accompanied by the affidavits of 
Beaulieu and of the Consul-G-eneral. 

The next day, the fifth of June, the warrant of His Excel' 
lency the Governor-General was issued as follows : — 
To the Collector of Customs^ Port of Qnebec : — 

Whebeas I am satisfied that there is reasonable and proba- 
ble cause for believing that the ship Atalaya now within the 
port of Quebec, has on board arms and munitions of war pro- 
cured within Canada by certain agents of certain insurgents 
and insurrectionists in the Island of Cuba, now engaged in an 
insurrection and rebellion against the lawful authorities of Cuba, 
for the use and assistance of such insurgents and insurrection- 
ists, and that such ship and munitions are about to be despat- 
ched to Cuba contrary to the provisions of the Foreign Enlist- 
ment Act of 1870, and of the law in that behalf. — Now, I do here- 
by, under the provisions of the said act and under the powers 
in me vested by any law or authority in that behalf, issue 
this warrant, and authorize you with such assistance as may be 
necessary to seize and search such ship and to detain the same 
until it has been either condemned or released by process of law. 
GiVKN under my hand this fifth day of June, A. D., eighteen 
hundred and eighty (1880). 

LOENE, 

Governor-General of Canada. 

Immediately after the receipt of this warrant the Collector 
caused a search of the Atalaya to be made, and for the pur- 
pose her cargo was discharged. 'While this was in progress the 
applicant, on the 11th of June, presented a petition to this Court, 
wherein he represents himself to be a citizen of the United Sta- 
tes of America, that he has been owner of the Atalaya since 
the 4th September 1878, and that while on a trading voyage to 
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Thf AtiUya Cienfuegos with a cargo of wooden goods, 16,895 pieces of white 
pine goods, she had been seized under the warrant of His Ex- 
cellency the G-overnor-G-eneral. The petition sets forth the bills 
qt lading and other matters incident to the seizure, and conclu- 
des with the following allegation : '^ The arrest and detention 
of the Atalaya and all the proceedings consequent thereon 
were and are illegal and unjust, and wholly without reasonable 
or probable cause." The prayer of the petition is, that this Court 
will place the matter of the seizure and detention in course of 
trial between the applicant and the Crown, that it will order 
the release of the vessel and cargo, that it will declare the ap- 
plicant is to be fully indemnified by 'the payment of all costs 
ftnd damages resulting from the seizure and detention, to be 
duly assessed. 

An order was made by this Court that the Crown should 

be notified of this petition, and subsequently an appearance was 

entered by the Hon. Jam,es Macdonald, Minister of Justice and 

' Attorney-General for Canada pro legina^ by A. R. Angers, duly 

authorized. 

The search of the Atalaya for arms and munitions of war 
continued ; her cargo* was taken out and a thorough search 
made, which established that there were no arms or munitions 
of war on board. 

The result has shewn that there was no truth in the infor- 
mation which the Consul-G-eneral of Spain had derived from his 
agents and different sources which led him to believe, as stated 
in his affidavit, that arms and munitions of war were on board 
the Atalaya^ and that the same was deceptive and untrue. 

The unloading and reloading of the cargo and the search 
under the direction of the Collector lasted from the 8th to the 
16th of June. 

On the 23rd of June, the answer of the Crown to the appli- 
cant's petition was fyled. After stating that there is an insur- 
rection in Cuba, a possession of. the Spanish Crown at peace 
with Her Majesty, and that the " Foreign Enlistment Act, 1870 " 
is in force in Canada by virtue of a proclamation issued pursuant 
to the act, it proceeds to enumerate grounds which it is said 
afforded reasonable and probable cause for the detention and 
search of the Atalaya. These may be classed under two 
heads ; the first are occurrences which took place before the 
Atalaya was seized and detained by the Collector, and the 
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second discoveries said to have been made during the search. "*• ^^^^ 
Under the first head it is alleged : 

1. That about the middle of May last, 1880, reliable infor- 
mation was received in Canada that a party of Spanish subjects 
engaged in aiding the insurrection in Cuba, had arrived in Ca- 
nada to purchase munitions of war, and a fit and proper vessel, 
and equip her for the carrying of the same from Canada to Cuba, 
to be used by the insurgents there. 

2. That in the present month of June reliable information 
was received that the "Atalaya," then in the port of Montreal, 
was being equipped and furnished with munitions of war and 
arms contrary to the provisions of the " Foreign Enlistment Act, 

8. That during the few months previous an unusual quan- 
tity of munitions of war, to wit : over a million of cartridges 
with a considerable quantity of powder, were imported into 
Montreal. 

4. That about the 28th of May last, 1,192 packages of pow- 
der were, during the night time, unloaded from the ship ** Dwn- 
fiU/mt*' in the harbor of Montreal, and put on board a tug about 
the time when the Atalaya left her berth there and took 
another berth at Hochelaga. 

ft 

5. That the master of the Atalaya^ at Montreal gave ins- 
tructions to the Stevedore not to put a full cargo of timber on 
board but to leave an empty space between decks next the 
master's cabin, the only way to communicate with which was 
by a concealed entrance from the cabin. 

6. That on the 2nd of June, the Atalaya left Montreal in 
tow of a tug, and before her papers were signed by the proper 
authorities. 

7. That the Afalaya delayed on her way to Quebec by 
night, a suspected agent of the insurgents and of the vessel 
having hurriedly left Quebec a few hours before her arrival. 

8. That on the day of the arrival of the Atalaya at Que- 
bec a small vessel left Quebec with a quantity of arms, it being 
rumored that they were to be transhipped below Quebec. 

Under the second head the charges are : — 

1. After the search of the Atalaya^ her statement as to 
cargo and stores Was found incorrect, and that she was victual- 
ed in excess of her requirements. 
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Th«Atato7ft 2. That a secret entrance from the Captain's cabin was ca- 
sually discovered. 

3. That a secret recess in the Captain's cabin was also 
casually found. 

4. That the two secret places would likely be used for the 
stowing and carriage of munitions of war and arms, and contra- 
band goods. 

5. Several flags and a flag bearing the Spanish colors with 
the letters T. T. & C, were found on board, and also a flag 
having the color and device of the Cuban insurrectionary party, 
as well as other flags susceptible of service in the Cuban insur- 
rection, to be used for the purpose of deceiving the loyal subjects 
of the King of Spain and of helping and fraternizing with the 
insurrectionists. 

6. That the Atalaya had the appearance of a slave or 
Coolie trader. 

7. That the Atalaya when she left Montreal and when 
detained at Quebec was sailing under a false register and false 
colors. 

8. That she is a Spanish vessel, owned by Spanish subjects 
residing at Cienfuegos, and commanded by a British subject. 

9. That upon the arrest of the Atalaya becoming known 
the remainder of the insurrectionary party left Canada and some 
surrendered. 

These matters, it is alleged, fumiished reasonable and pro* 
bable cause for the detention and search of the Atalaya. The 
answer of the Crown denies all the statements of the applicant. 
The question of law which now rests with this Court to 
determine is — Was there or not reasonable and probable cause 
for the detention and search of the Atalaya ? 

Upon an examination of the evidence I find that the four 
last charges under the first head which 1 have stated, may be 
discarded, as they are either unfounded in fact or have no bearing 
on the question. It is quite true that the master of the Atalaya did 
give instructions to the stevedore who stowed the vessel to 
leave a space behind his cabin under the hatchway for the pro- 
visions of his ship, but there is no part of the testimony which 
leads to an inference or belief that it was intended for arms or 
munitions of war. The Atalaya did leave Montreal in tow 
of a tug, but not before she was cleared or before her papers 
were properly signed. It is not true that the Atalaya delayed on 
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her way to Quebec, except for two hours at Sorel where the pilot ^* ^^^'^^ 
of the tug thought it prudent to stop, and as to a small vessel 
haying left Quebec with arnls there is no legal evidence of 
such being a fact or having any bearing on the Atalat/a. 

The charges against the Atalaya under the first head 
which I have stated are thus reduced to three. 

1. Was there, at the time of or before the detention of the 
Atalaya^ a party of Cuban insurgents, or their agents, in this Pro- 
vince purchasing arms and munitions of war to ship for Cuba. 

2. Was there introduced into the port of Montreal such 
quantity of arms and munitions of war, and in such manner, as 
to justify a reasonable belief that the same were to be exported 
by the Atalaya for the use of the Cuban insurgents. 

3. Is there legal evidence to justify a belief that the Ata* 
luya was equipped with arms and munitions of war fox the use 
of Cuban insurgents. 

The evidence for the Crown intended to establish these pro- 
positions is to be found in the testimony of three persons, viz., 
Antoine De Laval, Count of Premio Real,whose rank, as given by 
himself, is that of Rear- Admiral in the Royal Navy of Spain, and 
Consul-Gheneral and Political Agent for the Province of Canada, 
the British and French possessions of North America, for British 
G-uiana, &c., and that of two detectives employed by him, the 
one Jean Baptiste Beaulieu, whose afiSidavit has been given, and 
the other Gkorge Skeffington. 

The evidence of the Consul-Q-eneral is to the effect that 
before the first of June last he received information from the 
Secret Service of his country that there were meetings of Cuban 
insurgents in the United States at which they thought of trans* 
ferring their operations to Canada and of sending agents there 
to sound the country, that it was decided to send them, that a 
few arms and some powder were sent from the United States, and 
that they were to be shipped by the Atalaya. This witness 
makes mention of a man of the name of Bufresne alias Bufaure 
who called upon him at Quebec on the 80th of May ; this per- 
son seemed to him and was one of the Cuban agents. His object 
was to obtain information from the witness about what was going 
on in Canada, which he did not accomplish. On the 80th of- May 
the witness asked the Commissioner of Police at Quebec to fur^ 
nish him with a detective, and Beaulieu was on that day sent 
to him from the Betectives' Office. On Beaulieu's arrival the 
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n» Aitbtr* Gonstil-Greneral explained to him that he wanted him for the 
purpose of taking Dufresne alias Dnfaure out of the country. 
The detective said that he must first have permission. He went 
for Mr. Ghauveau, Judge of the Sessions, charged with the duties 
of a Police Magistrate at Quebec, who came and to whom the 
witness explained what he wanted. Mr. Ghauveau spoke to the 
detective, who then said he was at the disposal of the witness. 
He then employed Beaulieu to take Dufresne alias Dufauie to 
the United States boundary line and leave him there, which he 
did. The reason assigned by the witness for sending this man 
out of the country was " because he was certain he was an agent 
of the Gubans, and therefore, not wishing to complicate Canada 
in this affair, he sent him away." At the close of his deposition 
the witness was asked : *' At the time you sent him away had 
you any suspicions about the Atalaya'' His answer was " no, 
not on that day " ; and again, not on the 80th May. 

Jean Baptiste Beaulieu has testified that on the 31st of May 
he had arrived at Montreal with Dufresne alias Dufaure ; he 
conducted him, while under the influence of liquor, to the boun- 
dary line at St. Albans, where he handed him to the railway 
conductor who passed him over. The witness on the journey 
had a conversation with the man he was thus charged with. 
He said he was a stranger and that he resided in Cubay that he 
came to Ganada to learn if there was a gang which had gone to 
Toronto to buy arms and munitions of war to be sent to Cuba ; 
he said he was a Frenchman, that he had come to hire a batteau 
to send arms to Guba, that he had an associate at Montreal from 
whom he had separated to go to Quebec. This person made no 
mention of the Atalaya. This witness when at Montreal, fell 
in with George Skeffington, a detective. He received informa- 
tion about arms and munitions of war to be sent to Guba before 
the third of June. Skeffington was the first to give the witness 
the name of the Atalaya^ and being asked if he did not give 
Skeffington information and receive information from Skeffing- 
ton in return, he has answered, on going up I gave him infor- 
mation, and when I returned he gave it to me. The witness 
was the first to inform Skeffiington. 

George Skeffington, a witness for the Grown, has stated 
that he was charged with the looking after a defaulter from 
Guba, and that he saw a certain man in Montreal, to whom he 
spoke about him. At a subsequent meeting of this certain man 
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on St James street, Montreal, he said to witness " the man yon **»• ^••^•^* 
were looking after from New York, has he any thing to do with 
these Cnban Filibusters ? " The witness said " what Cuban Fili- 
busters ? " He said " why at present in the city of Montreal 
there are a lot of people with the purpose of going to Cuba." 
Witness said '' I would like to know if there is anything in it, 
you may as well give me the information." He said " well, I 
would not like to get into trouble, if you promise not to make 
use of my name, I shall give you the information." He said 
'* there is a ship loading in this city which has got arms and 
munitions of war on board." Witness said " What is the name ? " 
The Atilda was the name he gave witness. On a subsequent 
day, he continues, Detective Beaulieu came to Montreal to the 
witness' office and said he had received orders to see a man 
named Duiaure out of the city of Montreal, that he had the or- 
ders from the Spanish Consul to see him out,and that he wanted 
assistance of the witness to see him out on the train, as he was 
a little the worse ,of liquor. Witness went to the Canada Hotel, 
and saw Beaulieu leave on the train to put this man across the 
lines. Immediately after parting from Beaulieu, witness tele- 
graphed to the Spanish Consul the information he received ; he 
had an answer saying there was a mistake in the name, it must 
have been the Atalaya. Witness then got a despatch from 
the Spanish Consul to go down to Quebec. Witness left on the 
night of the first of June and came down to Quebec, where he 
arrived on the morning of the second. The first person he saw 
was the Spanish Consul to whom he mentioned the information 
he received. At Quebec he communicated this information to 
Mr. Chauveau, with whom he talked the matter over. On his 
return to Montreal on the third of June, he went to the office of 
Messrs. G-illespie, Mofiat & Co., on other business, and {imong 
other things mentioned that there were suspicions against the 
Atalaya for having cartridges on board ; Mr. G^illespie smiled 
and said '* perhaps that is the reason she left and was away from 
the wharf. The Harbor Commissioners took objection to that 
and were going to fine her, but we were interested and settled 
the matter." The witness has said that the Atalaya had left 
on that morning. Witness on that day, with Fahey his partner, 
went round the town as he knew '' there was a good few Cubans 
in town ; " some of them he followed into Charlie Closson's on 
St. James street. The same day the witness telegraphed to 
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Th» Auuya Quebec that " going along St. James street Mr. Fahey and him- 
self met a party in Montreal ; he came to ns and said, * Do 
yon call yonrselves detectives ' ? " witness made the reply, " I do 
not know." He said " yon expected to find ammunition and 
arms on board that vessel,^ did you not ? " Witness said " yes, 
certainly we did." Then he said, " you did not find them, they 
were transferred to another ship. If you gire me three hundred 
dollars I will tell you the whole business." This tl^e witness 
telegraphed to the Spanish Consul. On the day of his return 
to Montreal the witness telegraphed Mr. Chauveau that his in- 
formation about the ammunition being on board was correct. 
A man named Bowie told witness that he was outside of his 
tavern one night and heard a remark from some men, who load- 
ed the Atalaya^ about tins going on board, and from this in- 
formation he inferred that cartridges were packed in preserving 
tins. This witness has declinied to give the names of any of 
his informants, and the counsel for the Crown has claimed and 
obtained an exemption for him in this particular. The witness 
has received twenty-one dollars from the Spanish Consul to 
cover his expenses, boat hire to come to Quebec, and to give him 
the information he received ; he has an account for his services, 
and this he intends sending in to Mr. Angers, counsel for the 
Crown. The witness has' stated that he had no personal know* 
ledge of any of the facts related in his evidence. 

On the first question, as to there being Cuban insurgents or 
their agents in this Province engaged in purchasing arms des- 
tined for Cuba, or as to there being any reasonable or probable 
cause for believing there were, it may be observed that the 
geographical positions of Canada, particularly those parts known 
as the cities of Toronto and Montreal, and Cuba, are such as to 
preclude the supposition that arms and munitions would be sent 
from the United States, say from New York northward, 400 to 
600 miles to Ontario or Montreal, thence eastward upon the Ri- 
ver St. Lawrence, and afterwards southerly along the coasts of 
the Northern and Southern States, several thousand miles, to 
Cuba, when they could be shipped to some southern port of the 
United States, comparatively speaking, in the immediate vicini- 
ty of Cuba. The only evidence on this head is hearsay, and par- 
ticularly the statement of Dufresne alias Dufaure. This man the 
Consul-General believes to have been, and he has said, was a 
Cuban agent. If he were so he should not have been sent out 
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of the country, but kept for the purpose of detecting the persons «»• ^♦^•^^ 
guilty of an infraction of the foreign Enlistment Act ; the best 
evidence to have been had was sent out of the way, and this Court 
is now required to determine without it that there was reason- 
able and probable cause for supposing that arms were being 
purchased in Canada for Cuban insurgents. Then again there 
was a supposed associate in Montreal,whose evidence could have 
been had on the subject and he has not been produced. The send- 
ing of Dufresne alias Dufaure, out of the Province is, to say the 
least of it, a very unusual opcurrence. If the man were sent 
off against his will, which it is presumed he was from the em- 
ployment of a detective, the act was an illegal one, and the conduct 
of Beaulieu and Skeffington as agents of the Consul-Q-eneral in 
carrying out his wishes, was equally unlawful. The step, instead 
of being one calculated to obtain information, was one quite 
the contrary, and the reason assigned by the Consul-General 
that it was " not to complicate Canada " is very weak and 
quite insufficient. There being no testimony on oath that i>er- 
sons in this Province purchased arms destined for the Cuban 
insurgents, this Court cannot say from the hearsay evidence 
adduced that there was reasonable and probable cause for 8U]> 
posing that there were persons so engaged or that any arms 
were purchased or destined for Cuba. 

The second matter for enquiry is whether there were intro- 
duced into the city of Montreal arms and munitions of war in 
a manner to justify a reasonable belief that they were to be ex- 
ported by the Atalaya for the use of Cuban insurgents. This ques- 
tion is not difficult of solution. Powder was imported into 
Montreal from the United States and from Grreat Britain. Muni- 
tions of war it has been proved by the Deputy Collector from 
Montreal cannot be imported from the United States without the 
I>ermission of the Minister of Militia, who has delegated his au- 
thority to the Collector or his deputy. The deputy Collector, a 
witness for the Crown, has accounted for all the powder im- 
ported from the United States for the eight months ending Slst 
of May, 1880, into Montreal. A list of all persons who imported 
this i)owder, principally hardware merchants, has been produ- 
ced ; they are all well known respectable people who made the 
importations principally, as the Deputy Collector has said, 
for sporting purposes. The powder by the Dunfillan was im- 
ported from London. It was landed under the authority of the 
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*»»• ^^•^•'» Customs at Montreal and the entire quantity, 1,122 packages, 
was sent to respectable persons in Toronto, all which has been 
proved by Mr. O'Hara, the Deputy Collector at Montreal. The 
mode of introducing this powder certainly did not justify a be- 
lief that it was to be exported by the Atalaya^ and if the Consnl- 
General of Spain had any doubts on the subject, a short enquiry 
at the Custom-House in Montreal would have removed them. 

There remains now the third and last subject for investiga- 
tion. Is there legal evidence to justify a reasonable belief that 
the Atalaya was equipped with munitions of war for Cub^n 
insurgents ? In the prosecution of this enquiry it will be well 
to notice first, the period of time within which the Consul- 
General of Spain acquired the information which led to his 
causing the detention and search of the Aialaya. It was bet- 
ween the 80th of May and the 4th of June last. In his eviden- 
ce he is positive in stating that on the SOth of May he bad no 
grounds for suspicion of the Atalaya ; the Detective, Beaulieu 
certainly had none, as he was known to the Consul only on 
that day, when he was engaged to take ofif Dufresne alias Dufan- 
re to the boundary line of the United States ; so that the 
belief of the Consul-Greneral stated in his affidavit that the Ata^ 
laya had arms and munitions of war on board, was based on 
the information acquired by him between the SOth of May and 
the 4th June. Dufresne alias Dufaure said nothing about the 
Atalaya. We may now commence with what has been stated 
by Beaulieu. He left Quebec for Montreal on the evening of 
the SOth with Dufresne alias Dufaure in charge. How soon* the 
intoxication of the latter commenced does not appear, nor has 
Beaulieu said whether the conversation now to be noticed which 
he had with him was while he was sober or when ** under the 
influence of liquor," the state in which Skeffington, the detec- 
tive, found him at Montreal. This man belonging to a class 
which has acquired the name of Cuban Fillibusters, noto- 
riously the scum of society and the embodiment of villany and 
vice, said to Beaulieu that he had come to Canada to buy arms and 
munitions of war which he was to send in a bs^tteau to be hired 
by him for that purpose. This information Beaulieu imparted 
to Skeffington on his return to Montreal. In return he received 
from Skeffington the information that some unknown person on 
the street in Montreal told him that there were Cubans in town, 
and the Atalaya had arms and munitions on board. Skeffing- 



VICE ADMIRALTY COURT, 1880. 189 

ton communicated with the Consul-Greneral who sent him a ^» Auuy* 
despatch to come to Quebec on the 2nd of June. He did so, and 
on his return to Montreal on the 3rd of June he telegraphed to 
the Consul-Q-eneral of Spain that he was told by some one else 
that the arms and munitions of war had been transferred to ano- 
ther ship. Another statement of Skeffington was that a tavern- 
keeper of the name of Bowie told him that he had heard labo- 
rers, who loaded the Atalaya^ eay outside of his tavern that 
preserving tins had gone on board. These tins Skeffington's 
imagination led him to believe where receptacles for cartridges. 
It is thus apparent that the entire information as to the Atalaya 
was from Skeffington ; this wa^ imparted to Beaulieu who 
knew nothing respecting her, and what the two together heard 
was imparted to the Consul-Q-eneral of Spain and served first 
for the affidavit of Beaulieu, and secondly for that of the Consul- 
Greneral. 

The evidence as it was admitted on the part of the Crown 
at the argument of the case is entirely hearsay. A perusal of it 
shews that there is no one fact within the personal knowledge 
of any one witness that can implicate the Atalaya. Hearsay 
evidence is uniformly held incompetent to establish any specific 
fact which in its nature is susceptible of being proved by wit- 
nesses who can speak from their own knowledge. That this 
species of testimony supposes something better which might 
be adduced in the particular case is not the ground of its exclu- 
sion. Its intrinsic weakness, its incompetency to satisfy the 
mind as to the existence of the fact, and the frauds which may 
be practised under its cover, combine to support the rule that 
hearsay evidence is totally inadmissible. (1) 

Reasonable and probable cause involves a consideration of 
what the facts of a case are and what are the reasonable deduc- 
tions from the facts. In the present case, where there is no in- 
tervention of a jury, as well the facts as the law are to be deter- 
mined by this Court. Unfortunately for the case of the Crown 
no facts have been adduced in evidence from which deductions 
suggestive of criminality in the Aialaya can be drawn. A 
learned judge has said as to probable cause : '* There must be 
sucli a state of facts as would lead a man of ordinary caution 
and prudence to believe and entertain an honest und strong 
suspicion that the person is guilty." (2) 

(1) Oreenleaf on er. { 99, p. 116. 

(2) SqaW; C. J., Bacon ▼. Towne, 4 Cush 217,238. 
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Th« Atai«7« Xn the course of the proceedings in this case it has been 
made to appear that there were no facts within the i>er8onal 
knowledge either of Beaulien or the Consul General of Spain 
from which either could infer guilt in the AtaLaya^ and it is 
equally apparent that the hearsay evidence on which they 
acted, which I hold to be inadmissible In this case, has been a 
pure fabrication. 

Such I belieye to be the legal view of this case and the 
judgment to be rendered will accord with it, but the pleading 
Of answer of the Crown to the petition of the applicant enume- 
Xfttes the eight charges which I have stated. These are upon 
facts said to have been ascertained after the arrest, and during 
the detention of the Atalaya. I am of opinion that this tes* 
timony would have been inadmissible^ because the test of pro- 
bable cause is to be applied as of the time when the action com- 
plained of was taken ; and if upon the facts then known, the 
party had no probable cause for action it would be no protection 
to him that facts came to his knowledge afterwards, (1) but I 
do not feel at liberty to exclude it as the applicant has joined 
issue upon these facts. In noticing this testimony it may be stated 
that on the evening of the 3rd of June, the Atalaya was 
boarded by Mr. Panet Larue, an assistant tide surveyor in the 
Customs at Quebec. He arrested her. The Consul-Greneral of 
Spain went on board with him and interrogated the master, who 
until then appears to have had no idea of any charge against 
him. Upon the explanation of the Consul-Greneral he said, to 
him that he was quite at liberty to search the vessel, and the 
Consul-Greneral finding that more trouble would aUend the 
matter than he first expected, fixed with Mr. Panet Larue next 
morning for the search. On the ensuing day, 4th of June, the 
Consul-Greneral made some calculations as to cost of taking out 
the cargo and search. Mr. Grillespie, of the firm of G-illespie, 
Mofiat & Co., one of the consignees, on the fourth of June called 
upon the Consul-Greneral and informed him that if he searched 
the vessel something in the nature of a bond of indemnity 
should be given for the damages caused by detention ; but the 
negotiation in this particular was broken off upon Mr. Grilles- 
pie's taking professional advice, and then upon the same day 
in the afternoon the Consul-Greneral made his affidavit, and the 
warrant was issued on the next day, the 5 th of June. The search 

(I) Cooley OQ ev. 183. 
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commenced by the Collector's taking out the cargo and was ^» a*»»*j» 
continued with the most minute care. The Consul-G-eneral contri- 
buted a remarkable amount of vigilance in watching the vessel. 
He caused a copy of the proclamation bringing the Foreign En- 
listment Act into force to be published at full length in a morn- 
ing newspaper. At the foot of it over his signature he offered a 
reward of fifty dollars to any one who could procure a convic- 
tion of an ofiTender against the provisions of the act, to be paid 
ui>on sentence being pronounced against the " culprit." Several 
of these were distributed among the sailors of the Atalaya. At 
the same time a young man was employed by him to count the 
planks taken out of the vessel, and a lighter with men employ- 
ed by him was in attendance watching for the discovery of arms 
and munitions of war in case an attempt should be made to 
take any away. 

In the progress of this severe and rigorous search, the va- 
cant space for the pork bmrrels and other provisions of the ship, 
the vacancy into which it was supposed arms and munitions 
were to go, was visible enough and was under a hatchway ; a 
small recess in the side of the cabin four inches deep, 1%\ inches, 
wide and two feet nine inches high, was discovered, but there 
were no arms or munitions of war in it. A statement made by 
the young man who counted the planks was put in,which shew- 
ed a greater number than shewn by the tallies of the person 
who checked the loading of the planks with the mate ; and as 
respects the provisions being more than was required, the cook 
on his cross-examination by the Crown, said that he fed his men 
well, that he had more provisions than sufficient to reach Cuba, 
except potatoes, and that he had tinned provisions taken on 
board at the Island wharf where the sugar was discharged. These 
tins are evidently the tins which engaged the attention of Skef- 
fington. The attempt to give the Aialaya the appearance of a 
slave or coolie trader has been anything but successful, and the 
statement that she was a Spanish vessel, owned by Spaniards 
trading under a false register and false colours, would have been 
found to be untrue had the United States Consul at Quebec been 
enquired of in the matter. There rests only the allegations res- 
pecting the Atalaya's flags to be noticed. The flags she had on 
board have been opened and displayed in Court ; they were the 
United States ensign, the United States jack, the ship's Burgee, 
a fla^ with the letter P on it and the house flag of Tomas, Terry 
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The Ataiaya ^ (^o., of Cienfuegos. There was a remnant of an old ensign 
which was useless and was used for the seat in the ship's boat. 
All the men on board the vessel have sworn that these are all 
the flags and no others have been found on board. The 
Consul-Greneral, interrogated as to a Cuban Insurgent's flag, 
has said that there is a sort of thing they use when they 
meet, which he saw with a procession of Cubans in Phila- 
delphia ; it is a triangle of blue with two comers white with 
a star called the Solitary Star, and ho thinks there was another 
added. Jean Baptiste Beaulieu has sworn that he saw another 
flag on board after the arrest of the vessel, and has attempted a 
description of it as pointed at the end with white points at the 
mast end, blue, with several stars. The questionable weight of 
this testimony may be inferred from the fact that all the officers 
and crew of the vessel ignore the existence of such a flag, and 
had there been one the many hands and eyes on board of this 
vessel after her detention would soon -J^ave secured it. 

Perhaps there is no enactment of the Imperial Parliament, 
which requires as much care and caution in its execution as '' The 
Foreign Enlistment Act, 1870." It must necessarily touch many 
and very important interests, it may interrupt the relations with 
friendly States, it may affect the trade with them, it may occa- 
sion damage and loss in a pecuniary point of view, it may be 
injurious to the character and credit of the ship owner, the ship 
master and the owners and consignees of cargoes, and it may 
affect the Imperial Treasury. The act does not prescribe the 
mode of proceeding after the detention of a vessel by a " local 
authority." In this instance this Court is not called upon to ex- 
press an opinion as to the way in which effect has been given to 
the act, but merely to decide whether, carried into effect as it 
has been, there was reasonable and probable cause for tho deten- 
tion and search of the Atalaya, The polluted source from which 
the information through Beaulieu was obtained, and the gossip 
of Skeffington on the street and in the tavern, certainly have not 
furnished the reasonable and probable cause required. The dan- 
ger of trusting to such information is great. Under it a vessel 
and cargo have been improperly delayed, and the master, owners 
and consignees have been exposed to unjust and injurious sus- 
picion upon charges recklessly made and not substantiated. The 
Atalaya is now under detention since the third of June last, and 
must necessarily be held under some risk. The person in chai^ 
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of her is Mr. Dunscomb, Collector of the Customs at this port ; a ^^® ^^^*^^ 
more efficient or a more judicious and discreet public officer by 
general acknowledgment is to be found nowhere ; still a want of 
nautical experience might have prevented him from making the 
necessary arrangements for her safety. While in his charge 
there has been a possibility of other vessels colliding with her 
and other accidents which might have caused a total loss of the 
vessel and cargo, in which case the Imperial Treasury would 
have been called on to make good the loss. 

As the search on board the Atalaya was fruitless no proceed- 
ings have been taken for a condemnation. The sole issue raised 
by the Crown, apart from a denegation of all the statements in 
the applicant's i>etition, has been that there was reasonable and 
probable cause for the detention, and in this view of the matter 
there was nothing to prevent the release of the Atalaya by the 
Crown at the termination of the search five weeks since. \ 

It is but due to the owner, the consignees, master and crew 
of the Atalaya to say that there rests not a shade of suspicion on 
any one of them. The witnesses have been examined apart viva 
voce. The testimony of the master and crew is concordant and 
void of contradictions. They all have the appearance of quiet, 
inoffensive persons. The master has been in the employ of the 
New York firms for the last fifteen years, he enjoys a good cha- 
racter, and his personal appearance certainly carries no indica- 
tion of freebooting or revolutionary tendencies. The sum and 
substance of their testimony, one and all, is that neither on the 
present nor previous voyages made by them in the Atalaya to 
Cienfuegos had they any knowledge of arms or munitions of 
war being on board of her. 

The decree of the Court is, that James H. Bogart, the appli- 
cant, having established that the brigantine Atalaya belongs 
to him, and that she has not been equipped with arms, mu- 
nitions or stores contrary to the provisions of the Foreign 
Enlistment Act 1870, with which he has been charged, she be 
released and restored to him, and inasmuch as there was not 
reasonable and probable cause for her detention, this Court doth 
further decree and declare that the said Jas. H. Bogart, as owner 
of the said brigantine, be indemnified by the payment of costs 
and damages in respect of her detention, the amount thereof to 
be assessed by the Registrar and merchants, and paid as by the 
18^ 
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The Auui» act is in such case provided, out of any monies legally applica* 
ble for that purpose. 

W. 4* -A- -H". CboA, for owners of Atalaya, 

A. R. Angers, Q. C, and R. Allet/n, Q. C, for the Crown. 

R, J. Bradley, representing the U. S. Consulate. 



COUR DE CIRCUIT, QUEBEC. 

1873. 

No. 199. 

Coram Meekdith, J. C. 

LEPAGE V. BRASSARD. 

BILLETS PEOMISSOIBES— TIMBRES. 

JuOE . — Que dans une action sur billet, intents par oeloi H qui le billet a M oonsenti, le 
demandeur ne pent obtenir la permission d'appoeer doubles timbres aprte Tactioa 
intent^e. 

II s'agit dans cette cause d'une action fond6e sur nn billet 
promissoire non revfitu de timbres, institii6e par la personne a 
laquelle le billet a 6t6 consenti. Motion a 6t6 faite par le deman- 
deur pour qu'il lui fut permis d'apposer doubles timbres. 

Si le billet eut et6 transports a une tierce personne, la mo- 
tion aurait ete accordee. Mais Facte 83 Vict., chap. 18, sect. 1, 
qui a trait a une tierce personne, ne pent pas s'appliquer au 
pr6sent cas. II se rapporte a celui auquel le billet est transfSr^, 
et d6montre clairement que cette motion ne pent fitre accord§e 
apris que Taction a et6 portec. (1) 

G. H. Larue, pour le Demandeur. 



(I) Voir maintenant le Statut 42 V., ch. 17. 
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COUE DE CIKCUIT, QUEBEC. 

1873. 

No. 1022. 
Coram Mebedith, J. C. 
HUOT y. CLOUTIER. 

Jroi : — Qa'ane actioii dans laqaelle on ne donoe pas lea qaaliUi du d^feodeur doit 6tre 
reoToyte aor exception k la forme, m&is sans frais. 

On plaide par une exception a la fonne bSts6e sur le priucipe 
que Taction ne mentionne pas les qnalit6s du defendeur. A 
cela, le demandeur rfiplique que suivant Tart. 49 du C. P. C, il 
n'est pas tenu de donner les qualit6s du defendeur. 

II a toujours 6t6 d*usage et il est souvent n6cessaire de don- 
ner les qualit6s du d6fendeur afin de const ater son identite. 
L'exception k la forme est en consequence maintenue, mais sans 
frais. 

J3. (7. Pelletier^ I>our le Demandeur. 



OOUR DE CIECUIT, QUEBEC. 

1873. 

No. SOI. 

Coram Meredith, J. C. 

BENOIT T. BfiLANQER. 

INTERBUPTION DE PRESCRIPTION. 

J cot :— Qa'ane reconnaissance verbale d'an oompte de m^decin an-des^us de $50 suffit 
poor en interrompre la prescription. 

Yoici une action port6e sur un compte de medecin, a la- 
quelle le defendeur a fflaid^ prescription. Le demandeur a r6pli- 
qa^ reconnaissance yerbale, et, partant, prescription interrompue. 
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^;;>** Le d6fen4ear a pr^tendn que la reconnaissance devait 6tre 

B«.Jg.r. faite par 6crit. Mais, ni Tart. 1288, ni I'art. 1286 dn C. 0. ne jus- 

tifient cette pretention. Tons deux permettent de pronver par 

t^moins chaque fois qne le montant en litige ne d^passe pas (50. 

Blanchet 4* Pentland, pour le Denxandeur. 

Bedard 4* Bouleau, pour la d^fenderesse. 



CODE DE CIECDIT, QUfiBEC. 

1873. 

No. 610. 

Coram Meredith, J. 

LAEOSE V. EOUSSEAU, 

SEBMENT DU MAITBE. 

JuoE : — Que le sermeot prSt^ par Id mattre, dans le cas pt^va par Fart 1669 da C. C 
est de la natare d'an serment d^ciaoire, et qae les domestiqaes ne pent 6tre 
admifl H le oontredlre par une preuve testimoniale. 

Cast una action portfee pour gages par une servante. Le 
d6fandeur a prouv6, par son serment, les conventions de I'enga- 
gement et le paiement du salaire du k la demanderesse. Celle-ci 
a demands qu*il lui fut permis de foumir des tfimoins pour con- 
tredire le dfefendeur. 

La preuve offarte par le d6fendeur est semblable au serment 
dfecisoire, et d'apres Tart. 1669 du code civil, la cour ne pent 
done permettre de la contredire par des t6moins. 

McKay Sf Turcotte, pour la Demanderesse. 
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OOUR SUPfJRIEUItE, QUEBEC. 

7 JUILLET 1879. 
No. 1166. 

Coram Caron, J. 
DOEVAL Y. BOUCHEE. 

ACJTION HYPOTHfCAIRE. 

JcoE : — Qu'an cr^ncier hypothicaire, quclque Boit le montant de sa cr^ance, pent 
prendre une action hypoth^caire centre son d^bitenr, d^tenteur de Fimmeuble 
hjpotMqu^, blen qu'il ait d^ji an jiigement contre le dit d^bitear personnel la- 
ment pour la m6me cr6ance. 

Lb dexaandenr avait obtenu, k la Oour de Circuit, jugeinent 
contre le d^fendeur, pour une somme de |34.50, avec int6r6t, 
dans une action sur compte. II fit enr^gistrer son jugement et 
prit ensuite une nouvelle action pour $48.00, mbntant du juge-* 
ment, de Tintfirfit, des frais d'action et des frais d'enregistrement 
du jugement, avec conclusions ordinaires d'une action person- 
nelle hypoth6caire. 

A cette action le d^fendeur plaida par une defense en droit 
que le demandeur ne pouvait obtenir deux jugements pour la 
mftme cr^ance, et qu'on ne pouvait faire ex6cuter un immeuble 
pour une somme n*exc£dant pas |40.00. 

A cela le demandeur r6pliqua en citant I'art. 2068 du code 
civil, C. 0. qui donne Taction hypothficaire au crfiancier qui a 
une cr6ance liquide et exigible, contre tout possesseur k titre de 
propri6taire de la totalit6 ou de partie de Timmeuble hypothfe- 
qu6 k cette crfiance, et Tart. 1102 du C. P. C. qui dit que I'exfecu- 
tion des jugements pour une somme n'exc6dant pas quara.nte 
piastres, ne pent 6tre poursuivie que contre les biehs meubles du 
d6biteur, excepts dans les actions hypoth^cairee ou pour rentes 
cr6ees en vertu de Tacte seigneurial de 1864. 

Le jugement intervint en faveur du demandeur, et renvoya 
purement et simplement la defense en droit du d6fendeur avec 
d^pens. 

Darveau^ pour le Demandeur. 

BimiUai d Sf Flynn, pour le Defendeur* 
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COUE SUPtElEUEE, QUEBEC. 

8 JUILLET 1880. 

Cmam, Gabon, J. 
LANGELIER v. BROUSSEAU et al. 

JuGE :— 1°. Qa'il est permis H un joarnal de publier des acciuatloiis qni aatrement 
constitueraient une libeilei mais 2L oondition qu'elles soient portte dans un 
int^rtt public et qu'ellcB soient yraies ; et si la y^rit^ n'est pas proav^ le 
plaidoyer, qui Talldgue, aggrave la responsabiiit^ da d^fendeur. 

2®' Que si, en oe cas, Pimprimeur du journal plaide et proaye sa bonne 
ioi, et fait des excuses au demandeur, cela doit faire mitiger en sa faveur sa oon 
damnation. 

Per curiam. — Par la prfisente action, le demandeur reclame 
des dommages auxquels il pretend avoir droit, en consequence de 
la publication d'un article dans " Le Courrier du Canada," dont 
L. Brousseau, 6cr., 6tait le propri6taire, et B. P. Yall6e, 6cr., le 
r6dacteur, intitule : ** B^r^lations importantes. L'Honorable M. 
Franfois Lan" gelier convaincu d'avoir faussfi les comptes pu- 
blics, etc. 

Le demandeur allegue en outre que dans cet article se trou« 
vait aussi les paroles suivantes : 

" Les comptes publics, les livres du tr^sor, sont soumis 
actuellement & un examen s^rieux. 

" Et quelles revelations scandaleuses le public connaitra 
" bientot." 

" Des aujourd'hui nous pouvons soumettre k nos lecteurs 
des faits ^crasants qui ternissent k jamais la reputation publique 
et politique de THon. M. F. Langelier. 

'' Nous savions que le budget pr6sent6 a la Ohambre par 
*' Thonorable tresorier contenait des exag^rations, mais personne 
'' ne se doutait que ce tr6sorier eut eu Taudace de fausser sciem* 
" ment les comptes et les livres du trfesor provincial." 

" C'est cependant ce qu'il a fait." 

A cette action, le d§fendeur Srousseau par une declaration 
produite au dossier, a nie sa participation dans la publication 
de cet 6crit, qu'il d^savoue, et dont 11 reconnait la faussete, en 
mdme temps que le caractere irr^prochable du demandeur. 

Le defendeur YallSe, au contraire, plaide la verit6 des faits 
contenus dans le dit article, mais qu'il Ta public de bonne foi et 
dansrinterfit public, tout en admettant que le caractere du deman- 
deur comme avocat et citoyen est au-dessus de tout soupfon. 
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La premiere question qui se presente est de savoir si M. ^"^"^^ 
Vall6e a prouv6 ces faits. "^T^" 

La preuYO consiste surtout dans les t6moignages de M. 
Drolet, auditeur de la province, et M. Machin, assistant-trfesorier 
de la provmce, et de celui de M. Tarte, d6put6 du comtfe de Bona- 
venture k Tassembl^e Ifigislatire. 

En rgponse k une question, M. Tarte dit : " Quand a I'exac- 
" titude des chiffres, cela n'a pas ete contests, je crois, par per- 
" Sonne. Quant a la disposition, quant k Tagencement, ils 
" n'6taient pas tels qu'ils avaient Thabitude d'etre," et plus loin 
il ajonte : " mais ce n'est pas un faux." 

Lorsque le dSfendeur demande a M. Drolet si T^tat (men- 
tionn6 dans le dit article) qu'il tient entre les mains, n'est pas 
conforme k ses livres, il rfepond : " Pas quant aux titres, mais la 
" nature des montants, les chiffres, tout est yrai. 

Et plus loin : Je vous demande, dit le procureur du d6fen- 
deur, si cela difiere d'avec vos livres, d'avec les livres du dfepar- 
tement ? " Non, rfipond M. Drolet, j'ai cela dans les livres : frais 
" d'administration, int6r6t, etc." 

En parlant de I'fetat en question (du demandeur) et de celui 
de son successeur en office, le m6me tSmoin dit : " Les deux 
'' §tats sont faits d'apres les livres, etc." 

En r^ponse a la question suivante, il ajoute : " 11 n'y a pas 
" eu de transposition de chiffre dans aucun cas." Et plus loin : 
" les deux 6tats, repete M. Drolet, sont tout k fait bien, les deux 
" 6tats sont justes." Parlant plus loin des 6tats du demandeur, 
M. Drolet dit : " C'fetait autant qu'il etait possible de donner 
" dans le temps, c'est tout complet moins les details. 

De sorte que, lui demande-t-on, les deux comptes se trouvent 
exacts, justes i)our ce qui les conceme, et le t6moin rfepond : oui. 

M. Macbin, assistant-tresorier, 6tant interrog6 comme suit : 
'' Is there anything in that statement (celui en question) hidden 
" or concealed, is it not so made that any person reading the items 
" in that book can see for himself exactly what the nature of the 
" transaction is ? " II repond : " The items are stated exactly for 
" the different accounts for which they were paid or received," 
et il ajoute en rfeponse k une question subs§quente : " The divi- 
" sion of the accounts into that form I consider to be a matter of 
" opinion, the items are perfectly correct." 

D'aprds un statut recent, une personne poursuivie pour 
libelle, a le droit de plaider la v6rit6 de I'article et qu'il a 6t6 pu- 
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unseiier ^^ ^j^j^g I'jnterfit pubHc. Pas de justification sans ces deux con- 

Bron«;eau ditJonS. 

" The liberty of the press consists in the right to publish 
" with impunity, truth with good motives and for justifiable 
" ends ; whether it respects government, magistracy, or indivi- 
" duals. (Cooper, p. 31, Law of libel.) 

Mais la v6rit6 des faits qu'un d6fendeur pretend fitre vrais, 
doit 6tre prouv6e exactement en la manidre all6gu6e. 

" The justification must be pleaded and proved with great 
" precision. Thus, if the defendant tax the plaintiff* with having 
" feloniously stolen a sum of money, it will be no justification 
" that the plaintiff* had in fact stolen some other personal chat- 
" tel. Starkie on Slander, p. 235. 

D'apres Texposition des principaux faits 6tablis par la propre 
preuve du defendeur Vall6e, je ne trouve nulle part qu'il soit 
pro\iv§ en cette cause que le demandeur ait fauss6 sciemment 
les comptes et les livres du trfisor provincial 

Car la question, si habilement dSbattu du reste, par le savant 

avocat, concemant le fait que T^tat de compte du demandeur 
aurait du montrer un excedant ou deficit, ne saurait affecter le 

present litige. 

II suffit en effet pour la justification du demandeur quo Ton 
ne trouve dans cet 6tat de compte que ce que les livres du tr6- 
sor contiennent et rien de plus ni de moins quant aux recettes 
et aux d6penses. Et c'est ce que le d6fendeur Yall6e a clairement 
d6montr6 par ses temoins. 

Quant a la responsabilite pour la publication de cet article, 
il ne pent pas y avoir raison d'en douter, puisqu'd part la decla- 
ration du defendeur Brousseau et les admissions au dossier par 
le defendeur Yall6e dans sa deposition, chaque num6ro du jour- 
nal " Le Courrier du Canada," contient en toutes lettres le nom 
de M. Vallee comme redacteur de ce journal. 

L'on a pretendu lors de Targument que dans un num6ro 
subsequent du m6me journal du 20 nov. 1879, le defendeur 
avait donne des explications de. nature a le justifier et k prouver 
sa bonne foi. J'avoue qu'apres Tavoir relu avec la plus grande 
attention je suis force d'en arriver a une toute autre conclusion. 

Le defendeur persiste, au contraire, k dire que le demandeur 
a soumis aux chambres un etat de compte faux. 

Jugement pour $400 de dommages, avec interet, et depens. 

Montambatdt, C. R., procureur du Demandeur. 
Boss^ 4* LanguedoCj procs. du Defendeur. 
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COUR SUPfiRIEUEE, QUfiBEC. 

6 OCTOBRE 1880. 

Coram Mebedith, J. C. 
PLANTE V. LEGENDRE. 

Jro£ :~Qae dans une action en bomage, lonqae la causa a M MM^ iL un arpttitoof* 
expert^ ayant enqu6te deyant la Goar, et ayec droit par Parpenteor d'entendre 
lea t^moinsy il ne Bera pas louible auz partiea sans permission spteiale de la 
Coor, d'entendre deyant la Coor des t^moins sor les mdmea faits qne oeuz sar 
lesqaels Tarpenteur a lui-mtoie entenda les tfoioins. 

MarUambauUj Langelier Sf Langelier, pour le Demandear. 
Amyot 4* Casgrainj pour le D6fendeuT. 

COUR SUPfiRIEURE QTJfiBElC. 

6 OCTOBRE 1880. 

Coram MEREDITH, J. C. 

CHOUINARD V. BERTRAND. 

ART. 479 c. p. c. 

JcoE :— Que qnand le demandear a obtena permission de produire une declaration 
amend^e, sar paiement des frais occasionn^ par Tamendement, le paiement de 
ces frais tela que taz^ par le protonotaire est suffisant pour lui permettre de 
produire sa dMaraUon amend^e, et que la demande de r^yision deyant nn jage 
de la tazatioadu m^moire de ces frais ne suspend pas les procMur^ . 

Gauthier Sf Roy^ pour le Demandeur. 
Bos$(^ C. jR., Conseil du Demandeur. 
Amyot 8f Casgraifiy pour le Dfefendeur. 



COUR SUPfiRIEURE— EN CHAMBRE 

No. SYS. 

Present : Burroughs, Protonotaire. 

LALIBERTfe t. PARIS. 

DicxDi : — Que ia oomparuUon d'un conseil k Tenqu^te au dossier donne droit IL ce der- 
nier k rhonoraire de $I0 contre la partie adyerse perdante, et que oet honoraire 
sera accords s'il n'y a des affidayits satisfaisant de produits pour ^tablir que ce 
oonSeil IL I'enqudte n'a pas agi comme tel. 

Amyot Sf Casgrain^ pour le Demandeur. 

Montambaulty Langelier 4* Langelier, pour le D^fendeur. 
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COUK DU BANC DE LA HEINE— EN APPEL. 

QUEBEC, 8EPTEMBRE 1880. 

Coram DoBiON, J. C, Monk, Samsay, Tessieb, Cboss, JJ. 

BLAIS ET GLEASON. 

Juo£ :— Qu'un cauttonnementdonn^ par an sh^rify d. Sa Majesty, pour Texdcutionde 
ecB deToirp, et aign^ par ses cautions, est valide, soil que lea formalit^a reqaiacB 
par le chapitre 92 dea S. R. B. C. ont M obeerv^ea ou non, et qnetel cautlonne- 
ment vaut, pour le public, auasi eflScac^ent que si telles formality araient iii 
obaerv^oi. 

Que, bten que la section 4, { 2 du dit atutut, exige que *' tel cautionnement 
" ne sera paa con«id€r^ valide & moina que lea cautions n'aient jnatifi^ de leur 
" Boivabilit^ juaqu'an montant pour lequel elles ae aont rendues cautiona respec- 
" tiyement/' le d^faut dea cautions de jtiatifier de leur aoWabilit^ ne rpndra paa 
le cantionnement invalide. 

Quoique lea aectiona 5 et 6 du dit statut exigent que le sb^rif, dans 
le caa de I'inaolvabilit^ d'une de aes cautions, fonrnira aona trente joun, une 
autre caution pour la remplacer, et qu'en n^gligeant de ce iaire, il " f era d6mis 
de aa charge de ah^rif/' ccpendanf, le d^faut de Pez^cutif de d^mettre tel rh^rlf 
ne lib^re paa I'autre caution, qui demeure re^ponsable tant [pour le passd qne 
pour Pavenir. 

Appel d'un jugement rendu par la Cour de Ciruuit sifigeant 
a Eimouski, (Gabon, J.,) le 22 mars 1880, comme suit : 

La Cour, etc. Consid6rant que le demandeur reclame cent 
ringt quatre piastres et cinquante centins, 6tant le montant de 
deux collocations a lui dues en vertu d^un rapport de distribu* 
tion duement homologu6 et dont extrait est produit en cette cause 
et qu'il est en preuve que le dfifendeur A. Fournier en a re9U le 
montant en sa quality de Sharif de ce District ; 

Consid6rant que le demandeur allegue que le d^fendeur 
L. K. Blais est tenu de lui payer ce montant conjointement arec 
le defendeur A. Fournier, en vertu de Tacte de cautionnement 
qu'il a consenti comme caution du dit A. Fournier en sa qualit6 
de slierif de ce district, le sept Janvier 1869, devant F. M. Dero- 
me, Ecuier, alors Protonotaire de la Cour Superieure du district 
de Kimouski ; 

Considerant que le defendeur Blais a plaide que cet acte de 
cautionnement est nul, vu qu'il n'est pas revfetu des formalit^s 
requises et que Tautre caution L. .11 G-osselin est depuis devenu 
en faillite ; 

Considerant que lorsque cet acte de cautionnement a 6t£ 
ainsi consenti, il n'y avait pas de juge r^sidant dans le district 
de Bimouski, et que d'apres Particle 465 de notre code de proc6- 
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dure, en Tabsence du juge du chef lieu de tout district, durant 
la vacance, le protonotaire en remplit les fonctions, en cas de 
n6cessit6 6vidente et lorsqu'^ raison du d6lai, un droit pourrait 
autrement se perdre on 6tre en danger ; 

Considferant qu'il y avait n6cesBit6 6vidente pour le dit sh6- 
rif A. Foumier de fournir ce cautionnement immfidiatement 
deyant le protonotaire, vu qu'il ne pouvait agir comme sh6rif 
arant cela, a moins de s'exposer k 6tre d6mis de sa charge et a 
payer une p6nalit6 de deux mille piastres, et q'A moins de s'adres- 
ser au dit protonotaire, il aurait 6t6 oblig6 d'aller avec ses cau- 
tions a une distance considerable a de grands frais, et par Ik 
m6me, exposer les justiciables du district de Eimouski, d'fitre 
priv6 de ses services en son absence et mettre leurs droits en 
danger ; 

Consid§rant que la reception de cet acte de cautionnement 
fetait une des fonctions et un des devoirs du juge de la cour sup6- 
rieure, qui en son absence, devait 6videmment fitre rempli par 
le protonotaire ; 

Gonsid6rant que toutes les informalit^s invoqu^es par le dit 
Blais ont %t€ couvertes par Tapprobation du dit acte de caution- 
nement par le Procureur-G6n6ral d'alors, THonorable Gr. Ouimet^ 
lequel dit acte de cautionnement a 6t6 subsequemment enr6gistr6 
au bureau d'enregistrement pour le comt6 de Eimouski, [pour 
Tinformation de tons les int6ress6s ; 

Consid^rant que d'apres la section 18 du chapitre 12 des 
Statuts Eefondus du Canada, laquelle est cens6e former partie du 
chapitre 92 des Statuts Eefondus du Bas-Canada, par la section 8 
de ce dernier Statut, il est sp^cialement d6cret6 qu'aucune 
negligence, omission ou irr^gularite en donnant ou en renouve- 
lant les cautionnements ou garanties ou dans Tenregistrement 
de tels documents dans le temps et dans la maniere presents 
par cet acte, n'invalidera ou n'annullera tel cautionnement ou 
garantie, ou ne d6chargera telle caution des obligations qu'elle a 
pu contracter par le dit acte, et qu'en consequence le d6fendeur 
Blais ne pent invoquer centre le dit cautionnement aucune des 
pr6tendues informalit6s mentionn^es dans sa plaidoirie ; 

Consid6rant que le demandeur a prouv6 les allegations 
essentielles de sa declaration et que le defendeur Blais n'a pas 
etabli les moyens qu'il invoque par ses defenses et vu le defaut 
de plaider du defendeur A. Foumier ; 
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*iJ** . Renvoie les dites defenses du dfefendeur Blais et condanme 

QieMOQ. jgg dfefendeurs conjointement et solidairement k payer an deman- 
deur la somme de cent yingt-quatre piastres et cinquante cen- 
tins, ayec int^r^t a compter du yingtieme jour de juin mil huit 
cent soixante dix-'sept, jour de la signification de Taction, et les 
d6pens, sauf les droits du demandeur quant k la partie de sea 
conclusions concemant Temprisonnement des d6fendeurs. 

Oibsone, for Appellant. — ^The appellant claims that the bond 
sued upon was irregular, illegal, null and yoid, that it was 
not made in duplicate, and was not transmitted to the Fro- 
thonotary of the Superior Court for the district of Rimouski. 
That L. H. G-osselin, the co-surety, legally made an assign- 
ment und«r the Insolyent Act of 1869, on the 27th April 1872, 
which assignment was duly gazetted, and which fact was 
known to the public and the Treasurer of the Proyince. 

That the said Achille Foumier did not giye nor was he eyer 
required to giye by the Goyernment another surety to replace 
the said insolyent surety L. N. G-osselin, neither was the Sheriff 
dismissed for haying failed to giye another surety, and finally 
that the Sheriff had neA'er receiyed the money so as to enable 
him to pay the plaintiff's collocation. 

In the answer to the articulations of facts, the parties ad- 
mitted : That on the 7th day of January 1869, Mr. Derome, then 
prothonotary at St. G-ermain de Rim^ouski, did at Matane receiye 
the bond sued on, a copy of which is produced as plaintiff's ex- 
hibit No. 1. That the defendant Achille Foumier was named 
Sheriff on the 20th Noyember 1868, and dismissed from office 
on the 17th July 1876. That the co-surety L. H. G-osselin made 
an assignment and in due course of law obtained his discharge 
as pleaded, which facts were known to the public. That Four- 
nier neyer gaye another surety to replace G-osselin. That the 
said report of distribution was homolgated on the 11th Noyem- 
ber 1875, long after the itisolyency of G-osselin, and that judg- 
ment of distribution was signified to Fournier on the 21st Fe- 
bruary 1876. 

The depositions of the witnesses do not prove beyond the 
admissions in the case, except the fact that the bond was not 
made in duplicate, and Was not transmitted to the office of the 
Prothonotary at Rimouski. 

The appellant contends that the bond sued upon was not 
given under the statute, and that whatever effect it may have 
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quoad the government, the public cannot de piano sue on this 
bond ; not only were the requisite formalities not complied 
with to make the' bond one under the statute, but the same was 
taken and received by a person having no authority to take or 
receive it. 

The statute in question, cap. 92, of the G. S. L. C. page 888, 
enacts at section §3 *' Every such bond or security, shall be to 
'' Our Sovereign Lady the Queen, Her Heirs and successors, and 
" the condition shall be, that the sheriff or coroner, giving such 
" security, shall well and truly demean himself in the execution 
" of all and every the duties of his office in ciml matters^ and shall 
" duly pay over all moneys to be levied or received by him as 
" sheriff or coroner, as the case may be, to all and every the per- 
'^ sons lawfully entitled to receiA'^e the same ; and such bond or 
" security shall avail to Her Majesty and to all persons whomsoever 
" aggrieved by any breach of the condition aforesaid or any 
•' part thereof, 6 W. 4, c. 15, s. 2." 

" 8. Every bond, cautionnement or suretyship executed un- 
'' der this act shall be made double and shall be taken and recei- 
" ved by one of the judges of the superior court or by the pro- 
" vincial secretary, and one duplicate thereof shall be transmit- 
" ted to and recorded in the office of the prothonotary of the 
" superior court, in the district for which such sheriff or coroner 
" is appointed and shall remain among tbe records thereof, and 
^' such sheriff or coroner shall cause the other duplicate to be 
" enregistered with the registrar of the province, and then dejK)- 
'' sit the same in the office of the Minister of Finance, &c., &c." 

A number of formalities are absolutely required by the sta- 
tutes, not one of which was observed with respect to the bond 
in question. 

The bond was not taken " before a judge of the Superior 
Court or the Provincial Secretary." It was not " made double." 
A duplicate or copy thereof was not transmitted to the office of 
the'prothonotary. It was not recorded by the prothonotary, no 
copy thereof remained among the records of the prothonotary's 
office. It was not deposited in the office of the Minister of Fi- 
nance. No notice was given to Her Majesty's Attorney G^eneral 
for Lower Canada, or in his absence to the Solicitor G-eneral, 
three days at least before the time of giving of such bond ; the 
said bond was taken in violation of the statute which enacts 
that " no such bond or suretyship shall be taken or received, 
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Buto « until after due proof upon oath has been made of the giving of 
GieMOB. a g^^jh notice in writing." 

The sureties did not justify their suflB.ciency and were not 
required to do so, and the said statute enacts such security shall 
not be held valid until the sureties have "justified their su£5.cien- 
" cy.'* 

It will be seen that not one of the formalities necessary 
under the statute have b^en complied with, in giving the bond ; 
the bond was certainly not given under the statute, for indepen- 
dently of the positive enactment of the statute, it will be Been 
that the bond was not given that the sherifi* should *' well and 
" truly demean himself in the execution of all and every the 
" duties of his office in civil matters,'' but the condition of the 
bond in question was "si le dit Achille Foumier remplit et 
" execute fidelement et ponctuellement tout et chacun le devoir d 
" la dite charge de sh&if,'' thus extending beyond the requirements 
of a bond under that statute. It is not alleged in the declaration 
that the bond was given under the statute. 

In corroboration of the foregoing pretension, it will be seen 
that the government did not consider the bond as one given 
under the statute, inasmuch as they failed to act on sec- 
tion 6, which imperatively imposed upon them the duty of 
dismissing the sheriff in the event of his failure to furnish ano- 
ther surety in the place of L. H. Q-osselin who had become in- 
solvent, and it is respectfully submitted that an action for a 
penalty under section 6, could not have been maintained against 
the sheriff under the bond in question. 

Apart from all these facts it is specially worthy of mention 
that the prothonotary was entirely without authority to receive 
the bond or swear the sureties. It was contended in the court 
below that this statute was amended or modified by our code of 
procedure, article 465, but on reference to this article and the 
statute from which it is taken, it will be found that that article 
has no application in this case and is not intended to refer to 
like matters and does not modify the statute which leaves to 
the discretion of a judge alone or the provincial secretary, the 
acceptance of the bond to be given under the statute. 

It was further contended that the Attomey-Q-eneral having 
written on the margin of the bond " approuv6 Gedfeon Ouimet, 
Proc. Q-enl," that there was a waiver of the notice required to 
be given him, and the statute which enacts that " no such bond 
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" or suretyship shall be taken or received until after due proof "'J^ 
"upon oath has been made of the giving of such notice in ^'•^»' 
" writing " was rendered nugatory. It is respectfully contended 
that the statute is positive in the enactment that '' such security 
" shall not be held valid until the sureties have justified their 
" sufficiency," and that no such enactment can be rendered nu- 
gatory by the simple writing on the margin " approuv6 " by the 
Attomey-Greneral. 

It was also contended in the court below that the giving of 
the bond was one of those cases of evident necessity referred to 
in article 465 of the code of procedure, and that for this reason 
the Protonotary had juridiction in the absence of a judge. It 
well be seen however from that article and the statute from 
which it was taken (C. S. L. C. c. Y8 s. 25) that the Prothonotary 
could not act except at the chef-lieu, and only then in the ab- 
sence of a judge from the chef-lieu. The bond was taken at Matane^ 
20 leagues from the chef-lieu, the Prothonotary was without au- 
thority at Matane to receive the bond, neither could he there es- 
tablish the absence of a judge from the chef-lieu. On reference 
to chapter 93 C. S. L. C. sec. 12, it will be seen that the deputy 
of the previous sheriff was bound to perform the duties of sheriff 
&c., &c. 

It is sought in this case to enforce payment from the appel- 
lant without proceeding against the sheriff in the first instance, 
or adopting any of the remedies which might be adopted to 
compel the sheriff to pay. It is contended that the appellant in 
this case never intended to become bound as the sole surety of 
the sheriff Fournier, and that he had* a legal right to expect that 
the law would be complied with dismissing Fournier when he 
failed, under section 6 of the statute, to furnish another surety in 
the place of the insolvent Gi>sselin, and that the government 
cannot lawfully hold the appellant to the bond in virtue of the 
statute without themselves complying with the said statute 
which would be merely keeping faith with the bondsman who 
never intended to be bound alone ; in other words, if the govern- 
ment, acting for the public, bound the appellant by the bond in 
question , they equally bound the public or undertook for them 
that the law should be faithfully administered so that no greater 
obligation would be cast on the appellant than he the appellant 
undertook to perform, and that by the failure of the government 
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Biati to obey the law the plantiff became relieved of his contract nn- 
Giauod. der the bond. • 

The appellant further contends that under section Y of sub- 
sect. 2 of the statute he was no longer liable when sued. The 
judgment of distribution which ordered the sheriff to pay was 
given on the 11th day of November 18*75, and the present action 
was not instituted until long after the period mentioned in the 
statute within which parties might sue. 

Gleason^ pour Tlntime. — L' appelant Blais a.par son plaidoyer 
contests la validity de Tacte de cautionnement pour divers mo- 
tifs qui peuvcnt se r^sumer ainsi : 1°. Le cautionnement n'apas 
6t6 re9U par Tun des Juges de la Cour Sup6rieure ou par le Se- 
cretaire Provincial, mais par le Frotonotaire, en Tabsence du 
district de Eimouski de tons juges de la Cour Sup6rieure, et le 
Frotonotaire n'a pas d6pos6 a son greffe un duplicata du caution- 
nement par lui re9U. 2°. Le procureur ou solliciteur g6n£ral n'a 
I>oint re9U avis du cautionnement, ainsi qu'exig6 par la section 
14 du chapitre 92 des Statuts Befondus du Bas-Canada. 8°. Les 
cautions n'ont point justifig de leur solvability conform^ment an 
paragraphe 2 de la section 4 du Statut d6j4 cit6. 4?. Louis Ho- 
nor6 Gosselin a fait cession de ses biens a ses cr^anciers le 27 
avril 18Y2, conformfement i I'Acte de Faillite de 1869, et le Sh6- 
rif Foumier a continu6 en charge apres la faillite de Gt>sselin, 
sans faire remplacer le cautionnement du failli. 5°. Le Sh6rif 
Fournier n'a point re9U Ip montant des adjudications dans la 
cause No. 208, de Taschereau v. Michaud. 

Ce dernier point a kih abandonn^ par I'appelant. Copies 
des deux rapports suppl6mentaires du Sh6rif Foumier, consta- 
tant le paiement integral des adjudications sont produites. 

Avant de discuter les quatre raisons de TAppelant ci-dessus 
enonc^es, il est utile de dire que la section 8 du chapitre 92 des 
Statuts Befondus du Bas-Canada declare : " Tout sh^rif ou coro- 
'' ner dans le Bas-Canada, ainsi que ses cautions, seront en outre 
" soumis k toutes les dispositions du chapitre 12 des Statute 
*' Befondus du Canada, et ces dispositions seront comme susdit 
" consid6r6es comme ajoutfees au present acte." 

La section 18 du chapitre 12 ci-dessus cite statue : " Aucune 
'* negligence, omission ou irregularity commise en donnant on 
" renouvelant les caulionnements ou en les enregistrant aux 
" 6poques ou en la maniere prescrites par le present acte ne sera 
" interpr6t6e de maniere k vicier ou annuler aucun tel caution- 



COUR DU BANC DE LA HEINE, 1880. 209 

" nement ni & libfirer aucune caution des obligations contractfees »»•*■ 
" par tel cautionnement.*' Q\nvm. 

La section 20 declare d'abondant que cet acte s'appliquera 
anx 8h6rifSs et coroners du Bas-Canada. 

Far la section 8 du m6me acte, il est d6clar6 que les person- 
nes nomm^es knne charge publique devront dans un mois do 
leur nomination donner un cautionnement approuv6 par le gou- 
Temeur-g6n6ral ou le principal officier du d6partement. Dans 
le cas actuel, sur la marge du cautionnement produit, on trouve 
les mots suivants '* approuv6, Gr6d6on Ouimet, Proc. General." 
Cette approbation par une autoritg constitute par la loi est deci- 
sive et finale, et un cautionnement ainsi approuyg ne pent 6tre 
mis de cdt6 par les tribunaux. 

Ce cautionnement a 6t6 enr^gistre au bureau du E^gistraire 
de la ProYince et un duplicata d6pos6 au Departement du Trgso- 
rier de la Province. La copie produite est certifi§e par le d6put6- 
tresorier, M. Macbin. Ge cautionnement a 6t6 aussi enr^gistrg au 
bureau du r^gistrateur du comt6 de Bimouski. Et on pr6tend 
maintenant que ce cautionnement ainsi prouv6 en vertu duquel 
le Sh6rif Fournier a occup6 sa charge depuis 1868 a 1876 est 
une nullit6 absolue et que le public qui a souffert n'a plus 
aucun recours G'est Ik du moins la pretention de Tappelatnt. II 
est en preuve par M. Derome que Tappelant a sign6 ce caution- 
nement, mais suivant ce dernier, cela encore ne pent valoir. 

L'Intim6 doit dire que ces vues cependant ont 6te adoptees 
par I'honorable juge Henri Taschereau, lequel dans une cause a 
la Gour Sup6rieure, k Eimouski, jug^e en le terme de novembre 
dernier, de Joseph St. Laurent et son 6pouse centre les m^mes 
dfifendeurs Fournier et Blais, a d6clar6 ce cautionnement nul. 

Ges vues n'ont point 6t6 adoptees par le jugement en cette 
cause, dont est appel, rendu par Thonorable juge Caron, ct les 
motifis de ce jugement sont inattaquables. 

Sur la premiere question soulevfee que le protonotaire n'a- 
vait point le droit de recevoir ce cautionnement, rintimS relere 
k la section 28 du chapitre 78 des Statuts Refondus du Bas-Cana 
da qui donne au Protonotaire les pouvoirs du juge dans un 
grand nombre de ra5, et pour tons actes de la m4me nature exigeant 
diligence. S'il y aun acte qui exigeait diligence, c'est bien celui 
d'un cautionnement a 6tre donn6 par un Sharif. M. Fournier a 
kik nomm6 Sharif en novembre 1868, et son cautionnement a et6 

14 
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*i^" donn6 le sept Janvier 1869. II fitait d6j4 en dfefaut, son cantion- 

aioMon. nement devant 6tre donn6 sous nn mois de sa nomination, et en 

vertu de la section 6 du chapitre 92 du S. H. B. C. il ix)uvftit 

etre demis de sa charge et avait enconru une p6nalit6 de $2000. 

La section 24 donne an protonotaire, dans le cas d'absence 
ou de maladie du juge residant, tons devoirs du juge hors du 
terme. 

Mais la section 25 est encore plus explicite : *^ En rabsence 
de tout. juge de la Cour Sup6rieure du chef-lieu d'un district, 
durant la vacance, le protonotaire de la dite cour dans et pour 
le district pourra faire et exercer au chef-lieu tout acte on fonc- 
tion ministMelle on jtcdiciaire que tout juge de la dite cour ix)ur- 
rait faire et exercer pendant la vacance, dans le cas de n^cessit^ 
6vidente, et lorsqu'^ raison du d6lai apport6 k faire ou exercer 
tel acte ou fonction, un droit pourrait autrement se x>erdTe ou 
6tre compromis, mais tout ordre ou jugement fait ou rendu par 
un protonotaire sera sujet a 6tre r6vis6 par la cour." 

Cette derniere section parle de tout acte ou fonction minis* 
tMelle ou judiciaire . Cependant le savant juge qui a annuls le 
cautionnexnent donne pour raison, de ce jugement que la loi ne 
donne le droit au protonotaire d*agir que dans les affaires con- 
tentieuses et qu'il ne pent agir lorsqu'il s'agit d'un acte ou fonc- 
tion ministerielle, le mats qui suit 6tant suivant lui limitatif aux 
affaires contentieuses seulement. A vrai dire, cette subtilit6 est 
di£BLcile k saisir. 

L'article 465 du code de procedure qui a codifi6 la section 
25 ci-dessus citee, dit : "En I'absence du juge du chef-lieu de 
'* tout district durant la vacance, le protonotaire en remplit les 
" fonctions dansle cas de n6cessit6 6vidente et lorsqu'ii raison du 
** delai un droit pourrait autrement se perdre ou 6tre en danger." 

Les codificateurs ont retranch6 les mots " au chef4ieu " et 
** ministfirielle ou judiciaire," et ont donn6 au protonotaire les 
fonctions du juge durant la vacance. L'article du code 138 declare 
que le protonotaire pent exercer tons les pouvoirs conf(§r6s au 
tribunal ou a un juge, mais toute d^ciision rendue par le proto- 
notaire pent 6tre revis6e. Le rapport de la cause de Worthen et 
Holt, 15 L. C. J„ 161, donne a entendre qu'en vertu de l'article 
1339, le protonotaire pent permettre I'^manation dubrefde ca- 
pias pour dommages non liquid^s sur l'article 801 qui exige 
pour cela I'ordre d'un juge. Mais s'il y a un doute, ou plutot 
I'ombre d'un doute, on doit en donner le b6n6fice k Facte de 
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cautionnement, d^apres la maxime " melius vdeat quam pereat^^^ ^Jj*" 
surtout en presence de la section 18 d6ja citfie. oi«»«oii, 

M. le Juge Taschkbeau a, dans son jugement, adopt6 aussi 
Topinion de I'appelant quant au dfefant d'avis au procnreur 
g6n6ral et de justification sous serment des cautions. Cette irr^- 
gularitfi ne pent fitre invoqu6e par les cautions. II n'y a que le 
procureur-gfinfiral qui ayait le droit de s'en pr6valoir et exiger 
un autre cautionnement on destituer le sh6rif. Au lieu de cela, 
il a donn6 son approbation formelle au cautionnement. M. le 
Juge Taschebkau a 6cart6 les autres moyens de Tappelant qui 
se r^duisent, au d6faut pr6tendu du d6p6t du duplicata, du cau- 
tionnement au grefie de Eimouski, et k la faillite de Tune des 
cautions, M. Grosselin. 

II est vrai que M. Derome dit qu'il ne se rappelle pas qu'un 
duplicata ait 6t6 depose k son greffe et qu'apres recherches, il n'a 
pu le trouver. O'est bien singulier. C'est pourtant lui-mfime qui 
Ta refu. II est pr£sum6 sayoir qu'un double deyait en 6tre depos6 
a son greflfe. La loi, comme on le yoit, a 6t6 sage en exigeant le 
d6p6t d'un duplicata au bureau du trfisorier. Une copie de ce 
duplicata est produite. Cela suffit pour prouyer la cause de Tin- 
time. L'appelant ne pent se plaindre de ce dfefaut de d6p6t. 
L'intimfi croit bien cependant que Tappelant aurait 6t6 heureux 
si le duplicata d6pos6 au bureau du trfisorier ayait eu le mfeme 
sort ; mais Tintim^ aurait eu alors le droit de se pr6yaloir d'une 
copie prise au bureau d'enrfegistrement. Tant est yrai le dicton 
populaire : " Qui r6pond paie." 

L' Appelant ne pent inyoquer le dSfaut de Tex-shferif M. 
Foumier de renouyeler son cautionnement, lors de la faillite de 
M. GTosselin. Le gouyernement n'a pas eu Tayis requis par la 
loi de cette faillite et on ne pent le bl&mer de n'ayoir pas agi. 
D'ailleurs le cautionnement est solidaire et ce fait ne pent inya- 
lider Tobligation contractfee par l'appelant yis-a-yis de Sa Majes- 
ty et du public. II y ayait un moyen bien simple pour Tappe- 
lant de mettre fin k son cautionnement, celui de donner ayis au 
secretaire de la Froyince de son intention a cet efiet, conform6- 
ment a la section 18 du chapitre 12 des Statuts-Eefondus du 
Canada. IL ne Ta pas fait, l'appelant doit seul en soufirir et le 
public doit 6tre prot6g6 et ayoir tout le b6nf fice de ce cautionne- 
ment. L'lntimS a lieu d'esp^rer que le jugement dont est appel 
sera confirm^ ayec d^pens. 
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^^^ La Cour, etc. Considfirant qu'il est prouv6 en cette cause 

GiaMon. q^Q \q >j janviex 18Y9, le dit appelant s'est port6 caution avec 
Louis Honor6 Glosselin pour Taccomplissement des devoirs 
d'Achille Foumier, comme sh^rif du district de Bimouski ; 

Consid^rant que le cautionnement a H6 accepts par le 
procureur-g6n6ral de la province de Quebec ; 

Et consid6rant que le cautionnement que le dit appelant a 
admis avoir consenti constitue une obligation valable ; 

Et consid6rant qu'en vertu de la 18e section (du chapitre 12 
des Statuts Eefondus du Canada, des obligations contract^es par 
tel cautionnement,) laquelle section est d6clar6e par la 8e 
section du chapitre 92 des Statuts Sefondus du Bas-Canada 
devoir faire partie du dit acte en dernier lieu cit6, et est par 
consequent applicable au cautionnement donn6 par le dit Achille 
Fournier pour I'accomplissement de ses devoirs comme sh^rif, 
nuUe irr6gularit6 commise dans le cautionnement d'un officier 
public ne pent 6tre interpr6t6 de maniere & vicier ou annuller 
tel cautionnement ni k lib6rer aucune caution ; 

Et consid6rant que les pr^tendus irr6gularit6s dont Tappe- 
lant se plaint n'affectent pas le dit cautionnement qui contient 
une obligation valable et que Tintim^ est en droit de s'en pr^ 
valoir ; 

Et consid^rant que la faillite et d^charge du dit Louis 
Honor6 Gosselin, et Tomission par le gouvemement de le faire 
remplacer, ne pent affecter I'obligation que le dit appelant a con* 
tracts conjointement et solidairement avec le dit Louis Honore 
Gosselin ; 

Et consid6rant qu*il n'y a pas d'erreur dans lejugement 
rendu par la Cour de Circuit, si^geant & Bimouski, le vingt- 
deuxieme jour de mars 1880, et dont est appel, confirme le dit 
jugement avec d^pens contre I'appelant en faveur de Tintimfi. 

Jugement confirm§. Dissentiente, M. le Juge MoNK. 

RouleaUf pour TAppelant. 
GibsonSj Conseil. 
Gleason^ pour I'lntime. 
Heam, Conseil. 
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COURT OF EEVIEW, QUEBEC. 

30th SEPTEMBER, 1880. 

No. 902. 

Coram Merkdwh, C. J., Stuaet, Casault, JJ. 

"WYATT V. LEVIS & KENXEBEC E. E. Co. 

The 'plaintiff seized, among other things, on the defendant railway, 3000 railway 
sleepers, 1950 railway fastenings, and a quantity of oord-wood and other things intended 
to be consamed in the running of the engines. 

Held by all the judges, confirming the judgment of the court below, that the things 
so seised, could not be considered immeubles par deBlinaiion^ under art. 379 of our code. 

Plaintiff also seized a quantity of office furniture, and other things of that kind, in 
daily use in the offices of the defendant, and described in the defendants' factum a.s 
*' ameablement des bureaux," Casault. J., held, that the opposition ought to be main- 
tained as regards some of the last mentioned things, which, as he thought, were proved to 
be indispensable for the working of the rail road. Meredith G. J. and Stuart J. held that 
the opposition had been rightly dismissed, even as regards the last mentioned things, there 
being no provision, in our law, such as is contained in the code NapoUon, in the following 
words: '' Lesobjetsque le propri^taired'un fond? y a places pour le service et exploitation 
" de oe ibnds sont immeubles par destination.*' 

The judgment tinder review was rendered by Caron, J., on 
the 5th February, 1880, as follows : 

La Cour, etc. Consid6rant que I'opposante reclame par sa 
pr6sente opposition, les effets saisis, parce qu'ils forment, d'apres 
ses pretentions, parties du materiel roulant de la compagnie d6- 
fenderesse, et ne peuyent 6tre saisis ; 

Oonsid^rant que Topposante n'a pas prouye les allegations 
essentielles de sa dite opposition, et que les dits meubles et effets 
mobiliers ainsi saisis, ne sont pas immeubles par destination ; 

Consid^rant que les dits effets mobiliers ne sont pas absolu- 
ment indispensabl^s a I'exploitation du dit chemin de fer k per- 
p§tuelle demeure, et qu'en admettant qu'ils seraient destines a 
la reparation du dit chemin de fer, ils ne pourraient devenir im- 
meubles que successivement et au fur et a mesure qu'ils seraient 
employes ; 

Consid§rant que la contestation de la dite opposition est 
bien fondle, maintient la dite contestation de cette opposition, 
laquelle est renvoyfie avec d^pens.' 

Casault, J., dissentiens : 

Le demandeur a, en execution d'un jugement obtenu centre 
la defenderesse, fait saisir, comme meubles, une quantit6 et ya-* 
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wjatt jjgtg ^Q choses qui peuvent 6tre divisfees en 4 categories : 1*^ des 
Kennebfcj Tcbuts de fcT ct de mat6riaux qui avaient servis au chemin ; 2° 
K 11. Co. ^^g materiaux qui devaient servir k sa construction et k sa repa- 
ration ; 3° des choses destinies k 6lre consommfees et nfecessaires 
a Texploitation du chemin, tel que bois de chaufiage pour les 
engins ; 4° des meubles employes a son usage et nfecessaires 
dans les stations et les. bureaux sur la roie. 

La defenderesse a oppos§ la saisie, pr6tendant que tons les 
objets saisis 6taient immeubles par destination, ayant tons 6t6 
mis a perp6tuelle demeure sur le chemin pour son exploitation. 

Le jugement a renvoye I'opposition, aucun des meubles 
saisis n'6tant, dans I'opinion du savant juge qui I'a rendu, des 
immeubles par destination. 

L'opposante reconnait elle-mfeme que quant k la premiere 
cat^gorie de meubles saisis, ils n'ont pas ce caractere. 

Quant a laseconde, sayoir aux materiaux destines soit k cons* 
truire, soit k reparer la voie ou les chars, les engins et les autres 
choses nfecessaires a Texploitation de la voie ferrfee, Tarticle 386 
du code civil en determine le. caractere : ils sont meubles tant 
qu'ils ne sont pas employes. 

II manque aux meubles de la troisieme espece un caractere 
essentiel pour 6tre immeubles par destination : ils n'ont pas 6t6 
mis a perp6tuelle demeure, comme Texige la loi. Leur destina* 
tion est d'etre consumes : ils servent, il est vrai, k I'exploitation 
du chemin, mais ils ne sont, comme le fer pour les forges, les 
chiffons pour les papoteries, le raisin pour les pressoirs, et toutes 
les matieres que Ton travaille dans les usines, qu'objets de com- 
merce distincts du chemin et des meubles qui en font partie et 
sans lesquels il serait incomplet (1 Proudhon, domaine de pro- 
priete. No. 135. — 4 Duranton, No. 62, dernier alinfea). 

II n'y a, suivant moi, de difficult6 que quant a la quatrieme 
espece de biens saisis, les meubles n6cessaires dans les stations 
et les bureaux sur la voie. II me semble que, quant a quelques 
uns d'eux, ils sont aussi indispensables k Texistence d'un che- 
min de fer que les chars et les engins, qui le sont eux-m6mes 
autant que la voie mdme. lis ont 6te places sur le chemin a 
perp§tuelle demeure, et me paraissent ^6tre, par la m6me tant 
qu'ils y restent, immeubles par destination. 

La Coutume de Paris, art. 90, ne faisait immeuble par des- 
tination que les meubles qui 6taient incorpores k des immeubles, 
c'est-a-dire qui y 6taient attaches a fer et a clou, et qui ne pou- 
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raient Atre otes, comme le dit Pothier, trait6 des personnes et ^J*" 
des Glioses, No. 235, sans fetre d6pec6s ni disassembles. (Ferriere xVoneitc 
BUT art 90, Coutume de Paris). Ces meubles perdaient par la ^ ^ ^"• 
mdme leur caractere en s'incorporant k rimmeuble dont ils fai- 
saient partie. Ce n'6tait pas par destination qu'ils devenaient . 
immenbles, c'6tait par accession. II fallait qu'ils fussent attaches 
permanemmeiit, et de maniere 4 n*en pouvoir 6tre s6par6s que 
par bris, pour qu'on leur reconnut le caractere immobilier. Cette 
disposition esc reproduite k Tart. 380 du code civil qui est Tex- 
plication des termes " qu'il y a incorporfes " dans Tart. 3^9 du 
m6me code. N6anmoins la jurisprudence et la doctrine araient, 
sous ce rapport, temp6r6 la rigiditfi de la coutume en donnant, 
dans quelques cas particuliers, la quality d'immeuble k des 
meubles qui n'avaient aucune liaison ou coherence au sol ou 
aux bMisses, mais qui y avaient 6te placfes a perp6tuelle demeure, 
et qui fetaient censes faire partie de Timmeuble, non parce qu'ils 
y avaient el6 attaches a fer et a clou, mais parce qu'ils n'en pou- 
vaient pas 6tre divertis. De ce nombre 6taient les pailles et fu- 
miers, Tartillerie d'un ch&teau, les vases sacres, missels et autres 
choses servant au service divin dans les chapelles, les statues 
poshes en niches sur pi^destaux incorpor^s dans le mur, quoi- 
qu'elles ne fussent pas elles-m6mes attach6es aux pi6destaux. 
Pothier, personnes et choses, seconde partie §1, No. 237, p. 89, du 
vol. 9, Edit. Bugnet. — Coutume de Paris par Ferriere sur art. 90, 
page 1Y8— Guyot, Rep. vbo. immeuble, p. 14, col. 1 — Lacombe, 
recueil de juris., vbo. meubles, p. 16, col. 2 — Arrfet du 7 juin 
1585 — ^Auzanet sur art. 90 de la Coutume de '^Paris — Charondas 
sur do— Brodeau sur do No. 1 — Bourjon, vol. 1, p. 143 et les 
arrftts qu'il cite — Duplessis, tome III, livre II, tit. Ill, p. 131 — 
Arretfes de Lamoiginon, de la qualite des biens, art. 7 et 11. 

Les chemins de fer n'existaient pas avant la promulgation 
du code Napoleon : la jurisprudence anterieure a ce code n'a pas 
pu, pour cette raison, leur 6tendre les exceptions qu'elle a admi* 
ses ; mais il faut avouer que quelques-uns des meubles places 
sur un chemin de fer pour son exploitation ont une destination 
permanente toute aussi prononcee que les canons dans un cha^ 
teau et les vases sacres, missels et autres choses dans une cha-" 
peUe. Aussi la Cour d'Appel a-t-elle, ici, le 8 septembre 1865, 
avant le code, consacr6 la mfime regie pour les chemins de fer 
dans la cause de La Compagnie du O. T. R. et Uie Eastern Tovm- 
ships Banky (11 L. 0. E., p, 173 et 10 L. C. J , p. 11). Voici le juge-» 
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^y'" ment de la Cour, composfee du Juge en Chef Duval, et des Juges 
Aylwin, Meredith, Dbummond et Mondelet, (mais je dois dire 
que le Juge Meredith 6tait absent lorsque le jugement a 6te 
prononce, et que, d'apres ses notes publifees par le L. C. J., tocw 
cUatis, il parait n'avoir exprimfi d'opinion que sur un point de la 
cause qui n 'est pas un des motifs du jugement.) 

** The Court, &c. Considering that the locomotive engine sei- 
zed in this cause forms part of the rolling stock of the Grand Trunk 
Railway Company ; Considering therefore that the said locomo- 
tive engine is an indispensable portion of the realty forming the 
said road, and is in law an immoveable, immeuble par destinaium^ 
the Court doth reverse and set aside the judgment rendered in 
the court below ; and proceeding to • pronounce the judgment 
which the court below ought to have rendered, doth maintain 
the opposition of the said Grand Trunk Eailway Company, and 
doih order that main levSe be granted to them of the said seizure, 
the whole with costs." * • 

Les rapporteurs font dire a M. le Juge Drummo^d : " Le ma- 
teriel (fixtures) d'un chemin de fer doit 6tre consider6 comme 
immeuble par destination. La locomotive saisie en cette cause 
faisant, de Taveu des dcmandeurs, partie de ce materiel, est con- 
s^quemment immeuble par destination, et ne pent 6tre vendue 
qu'avec le chemin mSme. La loi est ici d'accord avec la raison et 
la justice." Les expressions qu'ils prfetent d M. le Juge en Chef 
Duval ne sont pas moins 6nergiques. " Le motif sur lequel la 
cour rend jugement en cette cause, est que la locomotive est im- 
meuble et fait partie du chemin de fer de m^me que la roue fait 
I)artie de la voiture." 

Ce qui precede fait voir que le principe de Timmobilisation 
des meubles par simple destination, et sans liaison k un immeu- 
ble, n'etait pas inconnu dans notre ancien droit, et qu'il avaii Hk 
specialement consacr6 par la Cour d'Appel quant auz engins 
des chemin s de fer. 

Notre code me parait avoir substitu6 une loi expresse et gfc- 
n^rale aux quelques modifications que la jurisprudence avait ap- 
portees a la regie que consacrait la Coutume de Paris, et avoir 
donne a Timmobilisation par destination une etendue qui n'a de 
limites que les conditions qu'il pose, savoir le placement a per- 
petuelle demeure d'un objet immobilier sur un fonds. Je crois 
m6me que, sauf quant aux animaux, aux ustensils aratoires 
et aux semences. denudes aux colons ou fermiers, que des usages. 
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en France, ont fait admettre dans le Code Napol6on, mais qni ne ^J*" 
pourraient faire le sujet d'une legislation ici, ou ces usages sont 
inconnns, notre code a reproduit les dispositions du code fran- 
9ai8. Pour s'en convaincre il suffit de rapprocher le texte des 
deux codes, en en felaguant, pour un moment, ce qui y est donn§ 
comma exemple. 

Code Civil article 379 " les objets immobiliers que le pro- 
priStaire a plac6s sur son fonds k perpfetuelle demeure, ou qu'il 
y a incorporfis, sont Immeubles par destination tant quHls y 
restent/* (suivent les exemples.) 

Code Napol6on article 624 " les' objets que le proprifitaire 
d'un fonds y a places pour le service et I'exploitation de ce fonds 
sont immeubles par destination " : viennent les exemples, puis le 
code ajoute dans le m6me article : " Sont aussi immeubles par 
destination, tons effets mobiliers que le propri§taire a attaches 
au fonds k perpfituelle demeure." 

Le code franfais fait immeubles par destination 1^ les meu* 
bles places sur un fonds pour le service et Texploitatlon de ce fonds, 
2^ les objets mobiliers attachSs au fonds k perp6tuelle demeure. 
Notre code fait immeubles par destination 1^ les objets mobiliers 
plods sur un fonds k perp^tuelle demeure, 2^ les objets mobilers 
qui ont ete incorporis au fonds. Ces dispositions, dans les deux 
lois, me paraissent identiques. Le code fran9ai6, dans I'^noncia- 
tion de la premiere r^gle, parait avoir de plus que le notre lea 
mots " pour le service et Texploitation de ce fonds ;" mais, d'aprds 
ses commentateurs, ces expressions signifient '^a perp6tuelle 
demeure." La destination dans ce cas, devant avoir, disent-lls, 
un caractdre de permanence que le proprifetaire seul i)eut 
lui donner. Or ces mots memes " a perp^tuelle demeure " sont 
ceux que nos codificatours ont substitu^s a ceux qu'ils paraissent 
avoir omis. La seconde regie comprend" tons les effets mobiliers 
que le propri^taire a aiia^his au fonds a perp6tuelle demeure," dis- 
position que notre code a rendu par les mots " ou qu'il y a incor- 
poris." Le code fran9ais, k Tarticle 625, a expliqu6 ce qu'il entend 
par meubles attaches a un fonds k perp^tuelle demeure.c'est leur 
incorporation dans le fonds m^me de maniere k n'en pouvoir pas 
itre detaches sans bris ou deterioration soit du meuble soit du 
fonds, ce qui est la reproduction de I'article 90 de la Coutume de 
Paris. Notre code, article 880, explique, dans k peu prds les 
mftmes termes, ce que Ton doit entendre par meubles incorpor68, 
qui signifie attaches de maniere k ne former qu'une seule 
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^'•" chose, ou encore mfeler, unir ensemble deux choses. Gee deux ar- 
K^mbto tides, comme le pr£c6dent dans chacun des deux codes, ne diffe- 
rent que dans les exemples qu*ils donnent : le notre exnployant, 
suiyant moi, deQ termes plus amples et qui comprennent tout ce 
qui se trouve dans Tarticle 525 du code NapoUon, sans entrer 
dans les m6mes details d'6num6ration. 

Je reviens aux articles 524 du code fran9ais et 379 de notre 
code civil pour en continuer le rapprochement en comparant les 
Enumerations des deux. Celle du premier est '^ les animaux 
attaches k la culture, les'ustensiles aratoires, les semences don- 
n6es aux fermiers ou colons partiaires, les pigeons des cdpm- 
biers, les lapins des garennes, les ruches k miel, les poissons des 
Etangs, les pressoires, chaudieres, alambics, cures et tonnes, les 
ustensiles n^cessaires k Texploitation des forges, papeteries et 
autres usines, les pailles et engrais ; " celle du second est *' les 
pressoires, chaudieres, cuves et tonnes, les ustensils nScessaires 
k Texploitation des forges, papeteries et autres usines, les fu- 
mjers, les pailles et autres substances destinies a le deyenir/j 
Ce rapprochement fait voir que r^num^ration de notre code est 
la copie de la derniere partie de celle du code Napoleon. Ce 
que Ton a omis dans le notre est " les animaux, instruments 
aratoires et les semences donnees aux fermiers, ainsi que les 
animaux jouissant de leur liberty naturelle^ dans les 6tang8, les 
garennes et les colombiers." 

Les animaux attaches a la culture, les ustensiles aratoires, 
les semences donn6es aux fermiers ou colons partiaires sont omis 
dans notre code parceque I'usage de placer des animaux et des 
instruments aratoires k perp6tuelle demeure sur un fonds i)our 
son exploitation 6tait et est encore inconnu dans ce pays. 

Les pigeons des colombiers, les lapins des garennes, les 
ruches a miel, les poissons des etangs n'y sont pas non plus. £t 
pourtant Tarticle 91 de la Coutume de Paris faisait immeuble 
le poisson en Hang ou enfoss^, et la jurisprudence avait, par simi* 
litude, rang6 parmi les immeubles le lapin dans la garenne, le 
pigeon dans le colombier et m^me la mouche a miel (voir Petit 
Ferriere sur cet article). Les codificateurs ne disent pas la rai- 
son de cette omission ; mais il me semble qu'on la trouve dans 
la nature m6me des choses. Les pigeons, les lapins et les pois- 
sons ne sont immeubles que par accession au colombier, & la 
garenne, a T^tang, ou, comme le dit Pothier, (traits des personnes 
et des choses. No. 288,) tant qu'ils sont in naturali lazitale et qu'ils 
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ne sont point proprement in bonis ou propri§t6 privee. Le pro- ^J^" 
priStaire, dit Pothier, n'a qu'un fetang empoissonnfe, tin coloxn- iH^hL 
bier peuple de pigeons, une garenne remplie de lapins, ils font 
partie de I'etang, du colombier, de la garenne ou ils sont, et le 
possesseur de r§tang^ du colombier, de la garenne n'en a pas 
une possession distingu^e de celle de T^tang, du colombier ou 
de la garenne. lis ne peuvent pas 6tre immeubles par destina- 
tion puisque pour I'fetre, aux termes de Tarticle 379 du code, il 
faudrait qu'ils eussent 6t6 places k perp§tuelle demeure. N'6« 
taut immeubles que tant qu'ils jouissent de leur liberty natu* 
Telle, et jouissant de cette liberty dans T^tang, le colombier, la 
garenne, ils n'y peuvent pas 6tre places k ]jerp6tuelle demeure. 
Aussi cet ezemple, donn6 par le code fran9ais, k I'article 524, 
est-il condamn6 comme illogique et faux par quelques uns de 
tes commentateurs (Marcad6 sur art 524, p. 834, No. 349 — 2 
Boileux sur art. 524, p. 608, et sur art. 617, p. 696). 

Nos codificateurs ont 6t6 plus corrects en rangeant ces ani* 
maux parmi les accessions aux choses immobilieres (Code civil 
art. 429), 

Ce qui reste de Tenumgration que fait Tarticle 524 du code 
Napol§on est, comme je Tai dej^ dit, copi6 dans Tarticle 379 de 
notre code. 

Je n'ai fait ces rapprochements entre les dispositions des 
deux codes que pour demontrer Tapplication qu'a, k cet article 
de notre code, les commentaires des juristes franfais quant k 
r^tendue de Tarticle 624 du leur. Ils s'accordent tons k dire 
que r^nonciation qu'il renferme n'est pas limitative, que la 
regie qu'il pose d'abord est g6n6rale et que les diffl§rents cas 
qu'il. ^numdre ne sont 1^ que comme exemples. 

Bappelons encore la regie de notre code, art. 379 : " Les 
objets mobiliers que le propri6taire a places sur son fonds a per- 
pfetuelle demeure, ou qu'il y a incorpores, sont immeubles par 
destination tant qu'ils y restent." 

9 Demolombe, No. 219."Et d'abord, I'art. 624 pose notre pre- 
miere regie en ces termes : 

" Les objets que le proprietaire d'un fonds y a places pour le 
" service et I'exploitation de ce fonds, sont immeubles par desti- 
nation." 

" Telle est, disons-nous, la regie dont 624 fournit lui-m6me 
les principaux exemples et les applications les plus impprtantes. 
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wjfttt «» 220. II est bien clair d'ailleurs que rfenonciation qu'il ren- 

KeVn'luo ferme, n'est pas et ne pourait 6tre limitative. La preuve en re- 
sal te du texte m6me de I'article 524, qui n'annonce lui-mftme 
que des exemples^: Ainsi, sont immeubles..., et surtout de Tfevi- 
dente impossibility, ou se trourait le l^gislateur, de detailler tous 
les instruments qui peurent 6tre employes pour le serrice ou 
I'exploitation des fonds, tous ces objets d'art fabriqu^s, si nom- 
breux et si varies, que les piogres de Tindustrie multiplient 
chaque jour." 

Proudhon, domaine de propriete, vol. 1, p. 113, No. 110, dit : 
** Ces expressions sont absolument g6n6rales : ce texte ne porte 
pas seulement d'une xnaniere restrictive : les objets suivants ou les 
objets ci-apris inoncis, que le proprifetaire d'un fonds y a places, 
etc., mais g6n6ralement les objets que le proprietaire a places ; 
done r^num^ration qui suit n'est point donn6e comme limita- 
tion, mais seulement pour indiquer, par divers exemples, la juste 
application du principe. La pens6e du I6gislateur a dA principa* 
lement se porter sur la regie qu'il voulait 6tablir, et non sur le 
detail de tous les cas soumis k cette regie, parce que, dans une 
matiere aussi vari6e, et ou les questions peuvent se presenter 
sous tant de rapports, il n'aurait pu prfivoir toutes les esx>dce8 : 
ainsi les exemples cit6s sont aussi des objets de compandson 
pour faciliter la solution des cas non pr6vu8. 

" 111. La regie est done g6n6rale,et T^num^ration renferm6e 
dans cet article n'est pas telle qu'on doive en tirer la consequence 
que les choses mobilieres, dont la loi ne parle pas sp6cialement, 
ne sont point susceptibles d'etre immobilis§es par destination." 

2 Taulier, p. 149, dit aussi, en parlant du m6me article : 
" Tfenumferation qui vient d'etre faitene saurait 6lre limitative. II 
est Evident qu'on doit generalement consid6rer comme immobi- 
liers tous les objets qui nepourraient 6tre enleves sans que Tusa- 
ge de Timmeuble ne derint impossible ou au moins difficile." Ce 
qui seiait certainement le cas pour les* chemins de fer sans 
** fonds roulant " et sans certains meubles, dont la loi exige Tern- 
ploie dans les stations sur leur parcours, et de quelques autres 
qui sont tout aussi essentiels a leur exploitation que le fonds 
roulant mfeme et qui, a ce titre, en forment partie. 

2 Boileux sur art. 524, p. 609, dit aussi que T^numeratioii 
faite dans I'art. 524 n'est pas limitative mais ^nonciative. Nos 
codificateurs, dans leur rapport, p. 364, disent que Tarticle pro- 
pose, qui est Tart. 879 du code, " contient une Enumeration qui 
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I 

n*efit pourtant pas limitative do plusicurs de ces immeubles par ^J^*** 
destination." i^^ 

Le demandeur lui-n}£me admet, k laSme page de son factum^ 
que le rolling stock d'on chemin de fer est immeuble par destina- 
tion. Je ne puis pas voir la difference qull y a entre ce que Ton 
appelle le*' fonds roulant " et les meubles dans les stations indis- 
pensables et n6cessaires a I'ezploitation du chemin, tels que les 
lampes et les pavilions, de diverses couleurs, et autres choses mo- 
bilieres que les exigences de la loi forcent d*7 mettre, et d'autres 
dont I'emploi, sans 6tre aussi imp§ratif, est aussi n6cessaire, et 
que leur forme particuliere ne permet gueres d' employer ailleurs, 
tels que les casiers pour les billets,- les bancs d'un modele que 
Ton ne voit pas ailleufs, qui y servent de sieges d'attente, et 
autres meubles de m^me espece qui y sont k perp^tuelle demeure 
pour I'usage et I'ezploitation du chemin, qui ne peuvent, comme 
je viens de le dire, gueres servir a autre chose, et qui, pour son 
objet, sont tout aussi essentiels que les engins et les chars. 

II est vrai que Tart. 3t9 de notre code n'y est pas indiqu6 
comme 6tant du nouveau ; mais cette circonstance n'en pent pas 
changer I'effet. On ne contestera pas que cet effet, au moins 
quant aux tonnes etc. qui ne sont pas incorpor6es ou attachfies k 
fer et k clou k un immeuble, est une modification du droit 
pr^existant, et I'introduction dans notre droit d'une regie nou- 
velle. De plus le code, dans cet article, ne fait que g^n^raliser 
une exception k Tart. 90 de la Coutume do Paris, exception que 
la jurisprudence et la doctrine avaient d€^k, en France, 6tendue k 
plusieurs cas particuliers de m6me nature ; et, a ce point do vue 
on pourait m6me dire qu'il n'est pas du droit nouveau. 

Je ne crois pas que tous les meubles, dans les stations, sont 
immeubles par destination : je crois m6me qu'il y en a peu qui 
out ce caractere ; mais je n'h6site pas k dire que,parmi ceux saisis, 
il y en a qui I'ont. Je ne les indique pas, car mes confreres 6tant 
d'avis qu'il n'y en a aucun, et qu'il ne pent pas y avoir, dans no- 
tre droit,d'autres immeubles par destination que ceux 6num6r6s a 
I'art. 879, et ceux de m6me espece ou destines a un emploie analo- 
gue.cette enumeration serait inutile dans le cas present. Deplus, 
6tant d'avis et ayant essayfi de d^montrer que notre droit est, 
sauf quant aux animaux attaches k la culture, aux ustensils ara- 
toires et aux semences donnees aux fermiers ou colons partiaires, 
le m6me, sous ce rapport, que le nouveau droit fran9ai8, il ost fa- 
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wyatt cJ2e de reconnaitre ceux pour lesquels je maintiendrais Topposi 

J1.E.00. Mebedith, C. J. — ^The controversy in this case is as to whe- 

ther the things seized, under the writ de bonis in this cause, had 
at the time of the seizure, become immoveable by destination. 

Our law on this subject is the article 8Y9 of our code, 
which declares. 

" Moveable things which a proprietor has placed on his 
** real property ^ for a permanency^ or which he has incorporated 
" therewith, are immoveable by their destination so Umg as they 
" remain there. Thus within these restrictions, the following and 
" other like objects are immoveable. 

1. " Presses, boilers, stills, vats, and tuns ; 

2. ** All utensils necessary for working forges, paper-mills, 
'' and other manufactories ; manure, and the straw and other sub- 
** tances intended for manure, are likewise immoveable by desti- 
" nation." 

The commentators of the code Napoleon have been referred 
to, as if the provisions of that law, as to the matter under con- 
Bideration,were the same as our own. The majority of the court, 
however, think they are not ; so, and in order to show the diffe- 
rences between the two systems, having given the words of our 
own code, I also give the words of the article No. 624 of the 
code Napoleon. 

" Les objets que le proprifetaire d'un fonds y a placfes pour le 
" service et Vexploitation de ce fonds sont immeubles paf destina* 
" tion. Ainsi sont immeubles par destination, quand ils ont 6t6 
" placfes par le propri6tairo pour le service et Texploitation du 
" fonds : Les animauz attaches &la culture ; les ustensiles aratoi- 
*' res ; les semences donn6es aux fermiers ou colons partiaires ; 
'* les pigeons des colombiers ; les lapins des garennes ; les 
"ruches k miel; les poissons des 6tangs; les pressoirs, chaa- 
'* didres, alambics ; cuves et tonnes ; les ustensiles ngcessaires a 
" I'exploitation des forges, papeteries et autres usines ; les pailles 
" ou engrais, — sont aussi immeubles par destination tons les 
" effets mobiliers que le propri6taire a attach6s au fonds k perp6- 
" tuelle demeure." 

The articles claimed by the opposant may be, and indeed, 
have been, divided into four classes. 

The first comprises old iron and things of that kind, which 
had been used on the railway of the defendants ; and cast off as 
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unfit for ftirther use. As to this class of thing, it has been ad- ^^^** 
mitted, and I think very properly admitted, that the opposition xSibt 
cannot be maintained. 

The second class comprises materials in hand, for the re- 
pairing of the railroad and engines, from time to time, as re- 
quired; and includes 8000 railway sleepers, 1950 railway 
fastenings. 

The third class comprises cord wood and things of that kind, 
intended to be used in the running of the engines. And, in the 
fourth class, is included the furnitures and things of that kind, 
in daily use in the offices of the railway, and spoken of in the 
factum of the defendants as " ameublement des bureaux.^* 

We are all three of opinion that the judgment under re- 
view is right as regards the things so included in the said 
second and third classes. As we think those things " cannot be 
considered objects " like " presses, boilers, stills, vats and tuns " ; 
or to have been placed on the defendants' railroad " for a perma- 
nency." And I think it equally plain that those things, namely 
the things mentioned in classes two and three, cannot be consi- 
dered as " utensils necessary for the working of the road." (1) 

It is admitted that the enumeration of things, that may be 
immoveables by destination, contained in our article 879| and 
in the french article 524, is not given by way of limitation ; (2) 
but, at the same time, as Groupil Preheln (cited by Laurent) says 
" Ces exemples doivent servir au juge de direction, et de point 
»• de comparaison, dans tous les cas non prfevus." (8) And view- 
ing the articles so seized in this cause, with the aid of the light 
so given by those examples, I cannot entertain any doubt as to 
the correctness of the conclusion just mentioned. 

As the three judges, now present, agree with the learned 
judge in the court telow, as to the view to be taken of this part 
of the case, I do not deem it necessary to say anything further 
in relation to it. 

As to the fourth class of articles seized, spoken of in defen- 
dants' factum as " ameublement des bureaux " the judges are not 
agreed. Judge Stuart and I are of opinion that the case, in 



(1) See on this subject Vol. 9 Demolombe, (Distinction des biens) No. 268, p. 242 
also No. 274, p. 245. 

(2) 5 Laurent, pp. 548, 567. 9 Demolombe, No. 220, p. 116. 2 Boileaz, p. 610. 
Ptoodhon, Vol. 1, No. 110, p. 113. 

(3) Lament, Vol 5, No. 442, p. 548. 
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^t!" principle, is exactly the same, as regards the articles contained 
i^Mbto ^n the fourth class, as it is with respect to the articles contained 
in the second and third classes. My brother Casault on the 
other hand thinks that the opposition should be maintained, as 
to such of the things included in the said fourth class, as are 
proved to be indispensable for the working, exploitation, of the 
said railroad. I certainly would be of the same opinion, if our 
article like the article of the Code Napoleon contained a provi- 
sion in these words : " Les objets que le proprietaire' d'un fondi^ 
" y a places i)Our le service et Texploitation de ce fonds sont im- 
" meubles par destination." But as I have already observed 
our article does not contain any such words, nor in my opinion 
any words to the same effect. 

The contention, on the other side, as I understand it, is that, 
as to the matter under consideration, the provisions of the french 
code, and of our own code are, in principle, the same, and in ex- 
planation of this view it has been said : '* Le code fran9ais parait 
" avoir de plus que le notre les mots ^pour le semice et eocploUaiion 
*' de cefonds,^ Mais les commentateurs disent que ces mots signi- 
'* fient k perpituelle demeure, expression que nos codificateurs ont 
*' substitute aux mots qu'ils paraissent avoir omis." 

Now there can be no doubt that things that are put upon a 
property for its " service et exploitation^'' are oftpn put upon it for 
a permanency, but such is not always the case ; for instance 
Demolombe (1) says that the oats and fodder placed on a farm as 
food for the horses and cattle there, are immevbles par destinQiion, 
and Laurent gives the following instance. ''Le propri6taire 
*' attache un troupeau de moutons sur un fonds pour le fertiliser ; 
*' dans sa pensee ce service n'est que temporaire, parce qu'il 
'' compte employer des mesures plus energiques pour engraisser 
'' le fonds. Dira-t-on que le troupeau n*est pas immeuble parce 
" que le service auquel il est affects, n'est que temporaire ? " 

And he answers " non certes," adding " de fait il est vrai 
'' que le propri^taire agira le plus souvent dans un esprit de 
'' perp6tuit6. Mais il ne faut pas 6riger le fait en droit. (2) 

Demolombe at No. 253, says : '' Ce qui conceme cette immo- 
bilisation industrielle pent se r^sumer en deux propositions : 

(1) Demolombe, vol. 9, p. 120, No. 230. 

(2) Laurent, yol. 5, p. 541, No. 434. 
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1*^. " II faut qu'il existe un bien immeuble par sa nature, ^^^** 
" qui soit le sifige, ou plutot le principal moyen, et Tinstrument KiSiJbfc 
" essentiel de rindnstrie." * ""' ^' 

2°. " LoTsque cette premidre condition se rencontre, il faut 
" pour que les meubles y deviennent immeubles par la destina- 
" tion que ces meubles soient les agents directs et necessaires de 
*' Texploitation de rimmeuble lui-m6me." ^ 

The conditions thus given, as necessary for the description 
of realization treated of by the learned writer, do not necessarily 
include any element of permanency. 

There can be no doubt however that the older commentators 
on the code Napoleon generally assume that the realization of 
moveables, wljich is caused by their being placed on real estate, 
for its service et exploitation^ implied an idea of their being placed 
upon such property, for a permanency, but I think the opinion 
so entertained is shown to be erroneous, by some of the more 
modern writers, and more particularly by Laurent. 

At No. 433, that writer gives the general principles res- 
pecting immeubles par destination^ and begins thus : " La loipermet 
*' au propri^taire d'un fonds, d'immobiliser les objets mobiliers, 
" qu'il y place, sous les conditions qu'elle determine. Cela pent 
" se faire dans deux cas, (Tabord^ quand c*est un fonds agricole 
" ou industriel, le proprifetaire immobilise les objets qu'il y place 
*' '^\ale sen vice et exploitation de ce fonds, II pent ausst quel que soit 
*' la nature du fonds, imprimer la quality d'immeubles aux effets 
" mobiliers qu'il y place, en les attachant au fonds d. perpHuitiy 
Thus showing that the realization of moveables, by their being 
placed in an agricultural orindustrial establishment pour le service 
et exploitation de ce fonds, and the realization of moveables, by 
their being placed on real estate for a permanency, are separate 
and distinct modes of realization. 

At No. 489, page 644, the same learned writer refers to the 
first of those modes of realization, in the following terms : " Le 
proprifetaire pent immobiliser, dCabord par destination agricole 
ou industrielle. Comme le dit I'arl. 524 en pla9ant des objets 
*' sur un fonds pour le service et exploitation de ce fonds." At 
No. 440, Laurent refers to the second of those modes of realiza- 
tion as follows : " Le propri6taire peut encore immobiliser des 
'* effets mobiliers, par destination, en les attachant au fonds d. per- 
" pHudle demeure" And at the following number he considers the 

16 
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^T*" question : ** Faut-il qu'il y ait toujours i>orp6tnelle demeure pour 

Ken'^Debl " <V^'^^ 7 ait immobilisation par destination ? " and after saying : 

** Presque tons leQ auteurs r6pondent que la destination agricole 

" ou industrielle implique Tesprit de perpetuity," he reasons as 

follows in support of the contrary opinion : 

" La loi distingue deux cas d'immobilisation par destina- 
'* tion, et ces deux cas sont regis par des principes essentielle- 
'' ment differents. L'affectation au service et a Texploitation da 
** foQds suppose un int6r6t agricole ou industriel ; il faut, dit la 
'* cour de cassation, que les objets places sur un fonds soient 
*' absolument indispensables au service de ce fonds pour qu'ils 
" soient immobilises. C'est I'agriculture et Tindustrie qui joue 
" le grand role dans cette immobilisation ; la loi i^'exige rien de 
" plus ; c'est la d6passer, c'est faire la loi, que de vouloir un es- 
" prit de perp6tuit6 dans Timmobilisation agricole et industrielle. 
'* II en est autrement quand rimmobilisationrfisulte de la perpe- 
^' tuelle demeure. La perp6tuit6 k elle seule suffit pour qu'il y aie 
'* immobilisation, alors m6me qu'il n'y aurait aucune utilit6 x>our 
'' le fonds. C'est done confondre les deux cas d'immobilisation 
'* que d'exiger la perp§tuelle demeure pour Timmobilisation 
" agricole ou industrielle.*' 

It appears to me impossible to read the art. 524 of the code 
Napol§on, with the aid of the light thrown upon it, by the fore- 
going observations, without being satisfied that the realization 
of moveables, by their being placed on a property for its .service ei 
exploitation^ as a proceeding essentially different from the realiza-' 
tion of moveables by their being placed on a property as a per- 
manency. (1) The first of these descriptions of realization under 
the french code rests exclusively on that part of art. 524 which 
declares that : " Les objets que le propri6taire d'un fonds y a 
*' place, pour le service et exploitation de ce fonds sont immeu- 
** bles par destination," to which provision I repeat, in my opi- 
nion, there is nothing analagous to be found in our law. 

I therefore find it impossible to agree in the opinion that as 
to the matter under consideration in this case,the provision of the 
french code, and of our code are in principle the same. On the 
contrary I think that the realization of moveables by reason 



(1) Ducarrej, vol. 2, p. 14) also commences bis commentary on article 624, bj 
saying: ''Nous trouvons ici deux r^Us dutincie$ applicables Tune anx objets que le pro- 
** pri^taire a plac^ sur son propre fonds, pour le service et exploitation de ce fonds. 
" Uautre anx efiets mobiliers qa'il a attach^ an fonds ^ perp^tuelle demeure." 
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of their being placed upon a property of a particular kind for its ^y*" 
service et exploitation, which is expressly allowed by the french i:^allbU 
code, is wholly unknown to our law, and therefore I cannot ro- ^ *' ^' 
gard the jugdment under review as wrong, ever, in so far as it 
refuses to consider as immoveables those things, included in the 
said fourth class, which proved to be indispensable for the 
working service et exploitation of the said railroad. 

I may add that if I thought our law on this subject the 
same as the Code Napoleon, I would be disposed to maintain 
the opposition, not only for those things included in the fourth 
class, which are proved to be necessary for the working of the 
railroad,but also for some of the things included in classes two and 
three, for instance as regards the materials in hand for the re. 
pairing of the railroad, such as railway sleepers, and railway 
fastenings, it appears to me, that for the proper, and even for 
the safe working of the railroad, a certain stock of railway slee- 
pers and railway fastenings, should always be kept on hand, 
and that the railway sleepers and fastenings so kept on hand 
should be considered to have been placed on the road for its 
service and exploitation. In order however to guard myself from 
being misunderstood, I add that the railway sleepers and fas- 
tenings, in so far as they were intended for the construction of 
that part of the road, remaining to be made, could not be con- 
sidered as necessary for the service and exploitation of the road 
already made, and that the law applicable to the last mentioned 
sleepers and railway fastenings would probably be not the arti- 
cle 579 so often already referred, to but article 386 which in 
effect declares that moveables " collected for the construction of 
a new building " are '* moveables as long as they are not used," 

Upon the whole, and for the reasons above given, I am of 
opinion that the judgment under review ought to be confirmed» 
not only as to the things included in the classes one, two and 
three, as to which all the judges are agreed, but also as the 
things included in class four, described by defendants as '^ameu- 
blissementdes bureaux^^^ and not excepting those articles of furniture 
which are proved to be necessary for the working of the road. 

Judgment confirmed. 
Irvine 8f Pmberton^ for Plaintiff. 

Bossi 8f Languedoc, for Defendants. 
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COXJET OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, 16th JUNE 1861. 

Coram Lafontaine, C. J., Atlwin, Dttvaij, Meeedith, 

MONDELET, JJ. 

FOUKNIER a al. and CANNON it al. 

Held : — 1. That a bond in appeal by an attorney at law is yalid, notwithstanding the 
6th Bule of Practice, and assuming that Rule to be applicable to such a bond. 

2. That distinction of costs is equivalent to a transfer duly signified. 

3. That an attorney obtaining distraction of costs can sue upon a bond 
given to secure the payment of such costs. 

On the 4th March, 1859, William Giles, farmer, recovered 

judgment in the Superior Court sitting at Quebec, against dame 

Susan A. Coxworthy and others, for the sum of £6^ 10s., with 

interest from the 17th August 1857, and costs, distraits, in fayor 

of the plaintiffs Fournier and Gleason, (the present appellants) 
the plaintiff's attorneys. 

On the 21 March, 1859, the defendants Susan A. Coxworthy 
and Augustus C. Pat ton, haying taking out a writ of appeal 
from the said judgment produced Edward G-. Cannon, of Quebec, 
notary public, and John B. Parkin, of Quebec, adyocate, as 
their sureties in appeal, who entered into the ordinary bond to 
the plaintiff Giles, for the sum of JC185, the condition of which 
was that the said " Susan Amiot Coxworthy and Augustus Cox- 
worthy Patton, will effectually prosecute the said appeal, and 
answer the condemnation, and also pay such costs and dama- 
ges as shall be adjudged in case the judgment or sentence of the 
Superior Court be affirmed, and in default of answering such 
condemnation and of paying such costs and damages as shall be 
adjudged so as aforesaid, by them, the said Susan Amiot Cox- 
worthy and Augustus Coxworthy Patton, if they the said Ed- 
ward George Cannon and John Buckworth Parkin do well and 
truly answer the condemnation, and also pay such costs and dama- 
ges as shall be adjudged,in case the judgment or sentence of the 
Superior Court be affirmed, then this obligation to be null and 
void, otherwise to be and remain in full force and effect." 

Upon that bond the action in the Court below was brought, 
the plaintiffs in their declaration after alleging the giving of the 
bond, and setting out its conditions, state, that on the 13th De- 
cember 1859, judgment was rendered in the Queen's Bench in 
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the said appeal, confirming the judgment of the Court below ^""^^l^^ 
with costs, distraits to the present appellants. cannon et ai 

The taxed costs in the Court below, amounted to the sum 
of £iS ISs. 9d., and those in this Court to £21 18s. 6d., making 
together the sum of £11 12s. 3d , sought to be recovered by the 
action in the Court below. 

The points relied on by the defendant Parkin, were : — 

1st. Because at the date of the bond being entered into, the 
defendant was a barrister and attorney of the Superior Court, 
and his becoming a surety in appeal, was contrary to the rule&»of 
practice of the Court. 

2nd. Because the distraction defrais had not the efiect of ma- 
king the defendant the plaintiffs' debtor, or of vesting in them 
any right of action for the said costs against the defendant. 

8rd. That there was no proof that any judgment had ever 
been rendered in the appeal case wherein they had become secu- 
rity. 

The pleas fyled by him were a defense au fonds en droit, 
raising the two first points above mentioned, and a defense au 
tends en fait. 

On the 6th October 1860, the Superior Court at Quebec ren- 
dered the following judgment, maintaining the demurrer of the 
defendants, viz : 

The Court, &c. Considering that the plaintiffs are not par- 
ties to the bond upon which the present action is brought, and 
that there is no privity of contract between the plaintiffs and 
the defendants, doth maintain the defense au fonds en droit in this 
cause filed, and doth dismiss the present action with costs. 

The plaintiffs having appealed from this judgment argued 
as follows : 

Le cautionnement sur lequel Taction est fondee, est consen- 
ti par les intimfes en faveur de William Giles, ou ses cessionnaires, 
(his heirs, executors, administrators or assigns,) tant pour le 
capital du jugemenl que pour les frais de la Cour Supfirieure et 
d'Appel. Les appelants, ayant obtenu distraction des frais, cette 
distraction equivaut a un transport que leur aurait consenti leur 
client de la partie du jugement portant condamnation aux depens. 

2me Pothier, Traite du contrat de mandate C. V. art.l, §V. 
Nos. 135, 136, 137, 138, p. 908, 904, 905, dit : 

" 135. Lorsqu'un procureur a obtenu pour son client un ju- 
'* gement de condamnation de dfipens contre I'autre partie, si 
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'7™!?'' " s^s salaires et les debourses qn'il a faits dans Tinstance pour 
cannou**ot ai " "^011 clleiit, lul Bont eiicore dus, il est fondfe ft demander la dis- 
*' traction a son profit de la condamnation de d^pens adjuges a 8a 
" partie, pour s'en faire payer pitr la partie condamn6e. 

'' Cette distractioii est un transport que le client au profit 
" de qui le jugement est rendu, est cens6 faire k son procureur 
" de la creance qu'il acquiert contre la partie condamn£e aux d6- 
*• pens et le client fait ce transport a son procureur pour s'acquit- 
" ter envers lui des dits d^pens dont il est dfebiteur. 

# ^' Comme le client ne pourrait, sans injustice, refuser ce 
" transport k son procureur, le juge pent sans le consentement 
" du client, prononcer cette distraction, au profit du procureur ; 
" car il pent suppleer un consentement qui ne pent 6tre refuse, 
" sans injustice... 

" 13.6. Lorsque le jugement qui contient une condamnation 
• de depens et la distraction au profit du procureur,est contradictoi- 
" re, le procureur est par le jugement m6me du jour et de Tins- 
'' tant qu'il est rendu, saisi de la criance qui rhvlie de la condamna- 
•* tion aux df'pens, contre la partie candamnie " 

Pigeau— Procedure Civile, Vol. 1, p. 419, 420. 

Dictionnaire de Ferriere — Verbo. Distraction de depens, 
p. 498. 

3. Merlin. Dictionnaire de jurisprudence. Verbo. Distrac* 
tion de depens p. 727 et suivantes. 

6* Nouveau Denizart. Verbo. Distraction de depens. 

Le motif donne dans le jugement que les appelants n'^taient 
point parties au cautionnement et qu'il n'y a aucune privite de 
coutrat entre eux et les intimes, est bien peu fonde en droit. II 
y a uu grand nombre de coiitrat dont les tiers peuvent reclamer 
Texecution, bien qu'ils n'aient point 6t6 parties a I'acte, soit 
qu'ils aient acquis les droits de ces parties ou autrement. Dans 
le cas nctuel, les appelants, au moyen de la distraction obtenue 
en leur faveur, peuvent exercer tons les droits qu'avait leur 
client pour obtenir le paiment des depens, et le plus important 
de ces droits est sans contredit, celui d'en poursuivre le recou- 
vrement contre les cautions judiciaires, puisque dans le cas 
actuel, Texecution du jugement contre les dfebiteurs a 6t6 empft- 
chee par une opposition de ceux-ci, dans laquelle ils alleguent 
une saisio anterieure. 

L'efiet de la doctrine adopt6e par la Cour In£§rieure serait 
de d6cliarger les intim6s de I'obligation qu'ils ont contract^e de 
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payer les frais. En eflfet, si les appelants n'ont pas le droit de '^j'jj*' 
les poursuivre, lenr client le pent encore moins, ne pouvant re-o^^^t^ 
cevoir et donner nne quittance valable pour ces d§pens. 

Les appelants ne croient devoir que r6f§rer aux autres 
moyens invoqu6s par les intimSs dans leur defense en droit,8avoir 
que Tun d'eux M. Parkin, fitant avooat, son cautionnement est 
nul, ayant 6t§ donn6 contre le vobu des regies de pratique de la 
Cour Sup6rieure : et secondement, que les appelants fitaient te- 
nus de discuter les dfebiteurs principaux avant de s'attaquer aux 
cautions. 

II a 6te decide par cette Cour que le cautionnement par un 
a vocat n'6st pas nul, mais seulement irr^gulier. C'est celui qui a 
commis I'irregularitfe qui veut Tinvoquer dans cette cause en sa 
faveur. 

Quant 'i Tobjection fondle sur la n6cessit6 de discuter les de- 
biteurs principaux, les appelants la rencontrent en disant d'abord 
que cela aurait du 6tre plaid6 par une exception de discussion et 
non par une d6fense en droit ; et en second lieu, que les cau- 
tions judiciaires ne peuvent invoquer ce b6n6fice. . 

Las appelants cisperent que le jugement de la Cour Sup6- 
rieure sera infirmfe, avec d^pens. 

The following were the arguments of the respondents ; — 
By the sixth rule of Practice of the Superior Court, it is pro- 
vided, that no Barrister or Attorney shall be bail or surety in 
any action or proceedings cognizable by this Court, or by any 
Judge thereof. By the tenth rule, it is provided, that every 
wilful breach of an order or Rule of Practice of this Court, for 
which no fine or other specific punishment is provided in the 
body of such rule or order, shall be considered a contempt of 
Court, and punished accordingly. 

The bond on which the action in the Court below was 
founded, constituted J. B. Parkin, at that time a Barrister and 
Attorney of that Court, a surety in a proceeding cognizable 
thereby. Under the recent decision of Lemelin v. Larue, no doubt 
can be experienced in arriving at the conclusion that Mr. Par- 
kin, in so becoming surety, acted in contravention of the sixth 
Rale, was guilty of a contempt of Court, and liable to punish- 
ment therefor. , 

The learned Judge before whom the case was argued in the 
Court below, was of opinion that the present Respondent could 
not set up the illegality of his own contract, and thereby with* 
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« 

'?t"K" draw himself from the consequences of his conduct in becoming 
caimon*«tuS^r®ty- If such a propositiou Were correct, an end would be 
placed to all difficulty in- this branch of the case; but the Res- 
pondent himself contends that he has a right to avail himself of 
that moyen of defence. 

The Rules of Practice of the Superior Court have the force 
of law, having been made under the express authority of the 
12th Vic, c. 88, s. 100. They are to be considered and construed 
as would the clauses of a statute. Applying then to the sixth 
and tenth rules of Practice, the rules applicable to statutes, the 
negative words of the former coupled with the penalty impo- 
sing expressions of the latter rule, stamp any contravention of 
rule six as an illegality, from which, if such contravention take 
the form of a contract, no obligation can arise. 

Quoad the impossibility of a party to an illegal contract, 
pleading that illegality, it certainly isj and would be, strange to 
declare a contract illegal, or null as contra banos mores for ins. 
tance, and yet say that neither of the parties who have made 
such contract, should be listened to when he declares such ille- 
gality, on the other party's seeking to enforce it ; and that 
though such declaration be on the record, favor is to be shewn 
to the plaintiff, and though the law declares the nullity of the 
contract. Courts are to enforce it. How is the contract to be 
declared null, if the parties within whose knowledge, and who 
are alone interested, or damnified thereby, are prevented from 
making known to the Court its illegality. Here, moreover, the 
facts are patent : the Respondent, on the face of the Appellant's 
declaration, is described as an Advocate, and it is alleged that 
he being such Advocate, entered into the bond in Appeal; 
the illegality of the contract appears from the Plaintiff's own 
allegations ; if he shows that the contract he sets up is illegal, 
surely the Court will not enforce it. 

2nd. The distraction defrais, granted to the Appellants by 
the judgment of this Court, had not the efiect of . dividing the 
Bail Bond in Appeal. The contract intervening between the 
parties to the bond in appeal is distinct, independent and con- 
ditional. The natural consequence of the order for distraction 
was to attach, in the hands of the Appellants, the money due 
by them to the Respondent, for that order is, more in the na- 
ture of saisie arrdt en main tierce than of a transport, and all the 
parties to the case being before the Court, the order given to the 
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Appellant to pay the Attorney of the Respondent may be liken- '^^^/y 
ed to and is, in fact a judgment pronouncing a saisie arrit good cannon etai 
and valid. But the securities under the bond were not present 
in Court ; they were not parties in the case, what jurisdiction 
could be exercised over them ? The security bond, is not a mere 
accessoire of the debt sued for and costs recovered, it is an inde- 
pendent contract. Would a transfer by Giles of any portion of 
the judgment recovered in Appaal without an express assign- 
ment of the bond in part, if such assignment were possible, 
vest in the transferee of the debt, it corresponding interest in' 
the bond ? And could he institute his action against the party 
to that bond, grounded upon the transfer of the original judg- 
ment. In this instance ere the institution of the present action 
there was no notice whatsoever of any assignment or distrac- 
tion of the costs to the present Appellants. Transport sans signi- 
ficaiion ne vaut. At the time then of the taking out of the Writ, 
even granting that the distraction was equivalent to a transfer, 
there had been no signification and no right of action had ves- 
ted in the Appellants. It no doubt will be urged that the prac- 
tice has been to consider the service of process as a significa- 
tion, but no proceeding taken subsequent to the institution of 
the action, can vest in the Plaintifi* the right of action if the 
transport to him was not perfect — was not valid — he had no 
ground whereon to institute his'suit ; the old doctrine of signi- 
fication, by service of process, has been long looked upon as 
exploded in France, and it cannot be pretended that that which 
is regarded by the most profound thinkers and correct writers 
in that country, as an absurdity, merits any more flattering 
appelation in Lower Canada. 

Under all the circumstances of the case, the Respondent 
trusts that the judgment of the Court below will be [confirmed. 
Meredith, J. — The first point relied upon by the defendant 
Mr. Parkin, is that»at the date of the bond entered into by him, 
and upon which he, is sued in the present case, " he was a bar- 
" rister and attorney of the Superior Court, and his becoming a 
** surety in appeal was contrary to the rules of practice of that 
" Court." 

Notwithstanding the opinions (1)^ which have already been 
expressed on this point, I feel constrained to say that I am not 
prepared to hold that the judges of the Superior ^j^Court have 

(1) Lemelin v. Larutj 10 L. C. Rep., pp. 192, 193. 
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'TJu ' power to make rules of practice, as to the sufficiency of sureties 
cannol^tai ^^ be glveii Oil an appeal from the Superior Court to the Court 
of Queen's Bench ; because, although such security is given 
before a judge or prothonotary of the Superior Court, it is given 
in a proceeding cognizable not by the Superior Court, but by 
this Court. 

Admitting however, for the purposes of the present discus- 
sion, that the rule of the Superior Court was intended to be, 
and is, applicable to the case before us ; still it does not neces- 
sarily follow that the bond is null, and that the defendant had 
a right to plead the nullity of his own act. 

The rule of practice of the Superior Court is taken from a 
similar rule, in the English Courts ; and it may therefore be 
well to see how that rule is regarded by the English Judges. 

In the Court of Queen's Bench in England the rule on this 
subject is (or was) in the following words. " It is ordered that 
'* no attorney of this or of any other court shall be bail in any 
" action or suit depending in this court, nor his clerk." (1) 

Petersdorf in his work on bail says : " It is a rule in all the 
•* courts that no attorney or any other person practising as such, 
" shall be bail in any suit or action depending therein." (2) 

The Court of Common Pleas did decide under the rule in 
question that a plaintiff might treat as null a bond given by an 
attorney in contravention of the rule of practice. 

The propriety of the doctrine w^as doubted even in the court 
in which it was established ; and according to the practice of 
the Court of Queen's Bench in England, under the rule in ques- 
tion, even the plaintiff could not treat such a bond as null ; on 
the contrary he was obliged to enter an exception and oppose 
the bail on the ground of his incapacity. (3) 

Moreover I am not aware that any Court in England has 
ever held, that an attorney having as surety entered into a bond, 
could plead the nullity of his own act. 

As to this point Petersdorf says " notwithstanding an attor- 
" ney is prohibited from being bail, and that an infringement of 
" the regulation might subject him to penalties he will be liable 
" to an action upon the recognizance.'* (4) 

(1) Impend Modern practice, p. \6% 

(2) Petersdorf, p. 269. 

(3) Petersdorf on Bail, p. 270. 2 East 182, King v. Sheriff of S'lrrey. 

(4) Pedersdorf, p. 271. 
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In support of this view Petersdorf cites the case of Harper v. '^STir 
ratottrc&», (1) in which Lord EUenborough referred to the rule og^Mon^t •! 
of court under consideration and said in effect that it was formed 
to protect the attorney, but that it was also prohibitory, and 
therefore an attorney n\ight be proceeded against upon that pro- 
hibition ; and he added " but still that does not prevent him from 
" continuing liable upon his recognizance " ; and ^^per curiam : " 
" He is certainlyiiable upon his recognizance, whatever penal- 
" ties he may be liable to, for having acted against the rule of 
" the court." And in Hawkings v. MagnaU, Douglas Bep. p. 467, 
the Court of King's Bench, Lord Mansfield being Chief Justice, 
held that a bail piece entered into by an attorney although irre- 
gular, was not void, and that the attorney " was liable to the 
" plaintiff." 

It is to be observed that the rules of practice to which I have 
adverted, did not contain a provision annulling a bond given by 
an attorney in contravention of those rules ; and therefore the 
judgments that such bonds although irregular, were not nulL 
are in accordance with the rule of our own jurisprudence, '*que 
" la loi seule pent etablir des nuUit^s," (2) and " qu'il n'est pas 
" permis de suppleer les nuUit^s qui ne sont point fetablies par la 
" loi en des termes assez prdcis et assez evidens pour fetre enten- 
" dus de chacun. (3) 

If the bond be considered irrespective of the rule of practice 
there is clearly no ground for saying it is null. 

• The rule as laid down in the French authorities, cited in 
Lemelin v. Larue, in Guyot's Repertoire (4) in Jousse's justice 
civile (5) and -in the Dictionnaire de Droit (6) is simply that 
'* les procureurs ne peuvent ^tre cautions pour leurs parties." 

The rule is given somewhat differently by Serpillon, but 
still not more favourably for the appellant. That author says : 
" d'autres personnes peuvent €tre refus6es pour cautions parce 

(1) ChiUy'8 Rep. 713. 

(2) Toullier, toI. 7, p. 567, No. 482. 

(3) Denizart, nullil^ No. 58 quoted by Toullier. It appears that by a rule of prac- 
tice made H. T. 2.Wm. 4 (r. 13), after the publication of Petersdorf s work above referred 
to, a plain tiff may f real bail given by an attorney "as a nullity." (Archbold's practice, 
vol. 1. p. 49) but that rule does not (it is thought) weaken the above argument, because 
although a plaintiff may treat such a bond as null it Qoes not follow that h€ mwl do so. 

(4) Bepertoire, vol. 13, p. 717. 

(5) Jouase. Justice Civ., vol. 2, p. 458. 

(6) Diet de Droit, vol. 2, p. 477. 
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'et"I*' " qn'elles sont de trop difficile discussion. Comme les nobles, les 
cannoD etai " g^^s de gucrre et autres privil6gi6s, suivant RehuflTe dans sou 
" Traits des sentences ex6cutoires, glose 6, art. 1, ou il dit que 
" les avocats, notaires et procureurs peuvent aussi fetre refuses 
** pour caution parcequ'ils sont de trop di^cile discussion." (1) 
It is plain however that the power to refuse such sureties im- 
plies a power to accept them. 

I conclude my notice of this part of the case, by observing 
that I cannot find a single authority, either in the french or en- 
glish law, to the effect that where a bond given by an attorney 
has, either expressly or tacitly, been accepted, that the attorney 
who gave the bond ought to be allowed to plead that it is null. 

The second i>oint relied on by the appellant Parkin is " that 
the distraction de frais granted, had not the effect of making the 
defendant the plaintiffs' debtor, or of vesting in them any right 
of action for the costs against the defendant. 

Although there are, doubtless, conflicting authorities, on 
this subject, yet I believe that the courts in this country have 
always regarded judgments awarding distraction of costs, as 
having the legal effects attributed to such judgments by Pothier, 
who says : " Cette distraction est un transport que le client au 
" profit de qui le jugement est rendu est censfe faire a son procu- 
" reur, de la crSance qu'il acquiert contre la partie condamnte 
" aux dfipens." (2) And in another place (3) Pothier speaks of 
'' la distraction de d^pens," as subrogating the attorney in the 
rights of his client, and as giving him a right to sue the party 
condemned (4) 

Viewing then, for the purposes of the present case, the dis' 
traction de dipens as a transfer, it follows, I think, that the at- 
torney acquiring a right to the costs, must also have a right to 
the bond given to secure the payment of those costs. And indeed 
in many cases it would be to little purpose to give an attorney 
distraction of costs if his client could nevertheless dispose of the 
bond supposed to secure them. 

Dernusson says : " le cessionnaire a tous les droits privileges 
et hypotheques du cedant," (5) Troplong in his traite des privi- 

(1) Serpillon, p. 52&ani 527. 

(2) Pothier mandat, 136. 

(3) Pothier, proc. civ., p. 161. 

(4) See alsD Xouveau DenizarU Vol. 6, p. 513. (Distrac. des depend, No. 1.) 

(5) DernuKon on Subrogation, oh. 2, No. 5. 
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Ifiges et hypotheqnes, cites Rennsson and says : " D'apres les ^"^^^ • 

" principes du droit, tons les privileges attaches k la crfiance cgnnon^^t ai 

" passent de plein droit, et tacitement a celui qui en devient 

^^ cessionnaire. II se fait avcc la cession principale, une cession 

" accessoire des pr^rogUtives qui y 6taient attach§es entre les 

'* mains du c^dant " ; (1) and in his contrat de rente, (2) the same 

author (speaking of the effect of a duly signified transfer) says : 

*' Son premier r^sultat est de faire passer sur la t6te du cession- 

" naire les droits du c§dant centre le d6biteur. Nous verrons par 

" I'article 1692 que la cr6ance se transmet avec toutes ses pr6ro- 

" gatives, telles que cautions, privileges et hypotheques." 

Marcade, vol.6, p. 400, says*: "Et puisque toute cession 
" d*une cr6ance embrasse ainsi tons les accessoires de cette 
" crfeance, il faut reconnaitre, et c'est ce que fait la jurisprudence 
" apres quelques hesitations, que quand la cr^ance, k raison de la 
" forme de Tacte, qui la constate, peut-fttre transmise par voie 
" de simple endossement, les privileges et hypotheques qui la 
" garantissent se transmettent de la mftme maniere et en mdme 
" temps. 

It is said by the respondent Parkin that the contract which 
intervened between the parties to the bond is a distinct and 
independent contract ; but I cannot view it as such ; on the 
contrary it seems to me to be an accessory to the debt which it 
was intended to secure ; and therefore upon the reason of the 
thing, and upon the authorities already cited, I consider it was 
included in the transfer of that debt by the distraction of costs. 

Another point relied on by the respondent Parkin is that 
*' ere the institution of the present action there was no notice 
whatever of any assignment or distraction of the costs to the 
present appellants, and reference is made to the maxim " trans- 
port sans signification ne vaut." 

In the present case it is not necessary to dwell upon the 
numerous judgments of our own courts establishing that an 
action can be instituted upon an assignment without previous 
notice to the debtor ; (3) because the authorities cited in this 
cause establish that a judgment * granting distraction of costs to 

(1) Troplong, priv. et hyp. No. 342, vol. 1, p. 624. 

(2) TrnplonR. Vente. Vol. 2, p. 590, No. 913. 

(3) 1. L. C. R. 239.-4. L. C. R. 378.-7. L. C. R., p. 61, also judgment 304 of 1847 
Qaebec, Dabord & Labranche, referred to in note 1 L. C. R., p. 239, as to right of debtor, 

in each cases to tender debt and interest without costs. V. Par^ and Deroosselle, 6. 
L. C. R., p- 411. 
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'«"!.*' ^^ attorney gires him, without any other formality, a full and 
Cftnnon*lt ai Perfect right to those costs in so far as regards the party con- 
demned. Pothier (1) says : **Lorsque le jugement qui contientla 
" condamnation de d6pens, et la distraction au profit du procn- 
" reur, est contradictoire, le procureur est, par le jugement mfime 
" du jour, et dis Vinstant qu'il est rendu, saisi de la crfeance, qui 
" r^sulte de la condamnation de dfipens, contre la partie con- 
" damnee," and an authority to the same effect will be found in 
the nouveau Denizart verbo " distraction de depens." 

Upon the whole, therefore, I am of opinion that the difense 
au fonds en droit ought not to hare been maintained : and that 
under the evidence in the court below the appellants were en- 
titled to a judgment in their favour. 

Judgment accordingly. 

Foumier Sf Gleason, for Appellants. 

Campbell Sf Kerr, for Respondents. 

SUPERIOR COURT, QUEBEC. 

24th DECEMBER 1877. 
No. 1962. 

Coram McCoED, J. 
MICHON V. MORENCY. 

Held : — That the cost of a deed of mortgage and its registration, and of premiums stipn- 
lated to be paid by the mortgagor on insurance transferred as collateral, 
cannot be recovered by the mortgagee from a tiers diUnteur of the land, by hy- 
pothecary action. *" 

Per curiam, — One Corriveau granted a hypothec to the plain- 
tiff, and also undertook to keep certain property insured, by way 
of collateral security. The plaintiff now sues defendant hypo- 
thecarily for balance due,and in computing this balance includes 
four items of six dollars each for premiums, paid for said insu- 
rance, and six dollars and fifty seven cents, cost of deed and re- 
gistration. 

There is no hypothec stipulated for these amounts, and 
therefore no action against the defendaiit, who is a mere holder, 
and never undertook to pay them. The action is maintained for 
$46.24, and rejected as to the surplus with costs. 

Judgment accordingly. 

Bossi 4* LanguedoCy for Plaintiff. 

Dechine, for Defendant. 

(1) Pofuier, mandat, No. 136. 
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COUE SUPfiRIEURE, QUEBEC. 

No. 906. 
Coram Casault, J . 

I 

PfiNISSON V. P£NISSON. 

DONATIOX— PROHIBITION D' ALIGNER. 

Jraf :—!*'. Qu'une donation faite, avant le code, avec prohibition an donataire et il eo^ 
h^ritien d'ali^ner da yiyantdu donatenr, sous peine de nullity, n'empdche pa^ 
le donataire de l^guer les biens donnas H I'un ou pluisienrs de ses h^ritiera ; que 
ce legs n'est pas une alienation et que, sous ce rapport, 11 ^difi^re du legs des 
m^meB biens fait par le donataire & un stranger. 

2°, Que la violation de cette condition ne pent profiter qu'au donateur, et 
qu'elle ne pent pas 6tre invoqu^e par un donataire, ni lui servir pour revendi- 
quer la partie des biens que son co-donataire a ali6nee. 

Per curiam, — Le 17 ixovembre 1855, Jacques PSnisson et sa 
femme fireiit donation a leur cousin Pierre Penisson de divers 
meubles et immeubles, avec defense au donataire et k ses h^ri- 
tiers de les aligner du vivant des donateurs. k peine de nuUitfe. 

Pierre Penisson 6tait alors mari6 a Josephte Savard. Leur 
contrat de mariage stipulait ameublissement m6me des propres 
pour les faire entrer dans la communaute ; mais, la donation 
n'6tant pas un legs direct, les imuieubles y djonnfis y seraient 
tomb6s sans cette stipulation. Josephte Savard est d£c6d6e, le 22 
fevrier 1872,apres avoir,par un testament, l6gu§ au dfefendeur son 
fils, a la condition de n'en prendre possession qu'aprfts la mort 
des donateurs, entre autres biens moitig d*un immeuble donn6 
par Jacques Penisson et son 6pouse par I'acte 6us-xnentionn6. 

Par le m6me testament elle a donn6 d' autres biens a son 
autre fils, a la charge de payer k ses fiUes des sommes d'argent, 
et de leur donner des meubles qu'elle sp6cifie. 

Le demandeur, donataire susdit, s'appuyant sur la decision 
dans la cause de Bourassa v. Bidard, rapportfee au 13em vol. du L. 
C. E., page 251, prfitend que le legs fait par Josephte Savard, sa 
femme, au defendeur, leur fils, est une alienation, et par conse- 
quent une violation d'uiie condition de la donation, violation 
qui, aux tenuis mSmes de Tacte, en entraine la nullit6 ; et il con- 
clut, par son action, k 6tre df clar6 propriStaire de la moiti6 de 
Timmeuble susmentionng que d6tient son fils, et k ce que ce der- 
nier soit condamn6 a la lui remettre, en soit expuls6 et lui paie 
$300 pour les fruits et revenus qu'il a per9us. 
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FMw>n Le d6fendeuT oppose une defense en fait et, par exception, le 

pfob^n. testament de sa mere. 

La donation est anterieure au code, et la prohibition d'ali^ner 
qu'elle contient est rfigie par absolument les mfimes regies de 
droit que celle invoquee dans la cause de Bourassa r. Bidard, 
Mais I'analogie cesse 1^. Sous tons les autres rapports cette cause 
et la pr6sente different du tout au tout. Dans cello de Bourassa t. 
Bidardy le donataire 6j;ait mort sans autre hferitier que son pere, 
le donateur, qui, sans le legs fait par son fils a un tiers, eut hfiritfe 
de la proprietfe par lui donn6e. Dans la prtsente cause, le legs 
est fait a un des hferitiers de Tun des donataires, hferitier qui, a 
ce titre, aurait, mfime sans le testament de sa mere, refu, a la mort 
de cette derniere, i^artie de Timmeuble en question, dontunemoi- 
ti6 serait Schue a lui, a son frere et a ses soeurs. Le testament n'a 
pas, comme dans celui de Bourassa fils, depouill6 le donateur 
d'un bien qui autrement lui serait fichu. 

Le tribunal a, dans cette cause de Bourassa v. Bidard^ dfeclarfi 
que le legs fitait une alienation, et qu'il donnait par la m6me on- 
verture a la resolution stipulee dans la donation et qu*invoquait 
le donateur lui-m6me. 

II ne me parait pas douteux que le legs a un stranger est 
une alifination, et qu'il est compris dans la prohibition d'alifener ; 
mais celui fait a rhfiritier du testateur n'a pas ce caractere : il 
n'est pas attributif d'une propri6te que, sans lui, Thfiritier rece- 
vrait 6galement. Cette difference essentielle, apparente dans le 
cas ou le donataire n'a laiss6 qu'un seul hfiritier, ne ^e parait 
pas moins fevidente, loisqu'il en a laiss6 plusieurs auxquels il 
donne des parts distinctes et m6me infigales de ses biens par son 
testament. Le testament qui assigne a chacun des hfiritiers cer- 
tains biens n'est qu'un partage anticipfe, ou encore, pour les biens 
qu'il donne a Tun deux, qu'une exclusion des autres k cette par- 
tie de la succession du testateur, exclusion qui n'est pas elle une 
alienation, et que notre droit permet sans restriction a celui qui 
transmet les biens. 

Si semblable disposition n'est pas une alienation, le dona- 
teur de la propri6t6 que le dfifendeur tient de sa mere ne pent 
pas tirer, du testament de Josephte Savard, le droit de recouvrer 
partie du bien donnfi. 

Mais, en supposant m6me que le donateur eut ce droit, la 
stipulation n'est qu'en sa faveur, lui seul pent s'en pr6valoir, Le 
co-donataire de celui, qui a alienfi sa part du bien commun, ne 
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saorait trouver dans cette alienation nn titre on ea faveur k la ""'««■ 
totalite de rimmeuble dont la donation ne lui a confere que la p^°***°"- 
moitie. 

Si le demandeur ne concluait pas, par son action, a 6tre de- 
clare proprifitaire de la moitie de sa femme dans la terre en ques- 
tion, on pourrait croire qu'il se supiwse le droit d'en jouir jusqu'a 
la mort des donateurs en vertu de la (clause du testament, qui dit 
que le legataire n'en prendra possession qu'alors. Mais cette pre- 
tention ne serait pas mieuz fondee, car les biens qu'elle a laiss6s 
sont, a la mort de Josephte Savard, passes a ses h^ritiers, qui en 
doivent faire les fruits leurs jusqu'4 ce qu'un heritage particu- 
lier doiye, au terme du testament, 6tre remis a Tun d'eux. 

Le defendeur parait s'dtre mis en x>ossession d'une moitie 
divise de la terre dont sa mere ne lui a I6gu6e que moitifi indivi- 
se,et ce ayant r6ch6ance de la condition qu'elle a mise a sa prise de 
possession. Sabd6tention pent 6tre ill6gale et sans droit quant k la 
moiti6 divise qu'il assume, mais cette circonstance ne donne pas 
au demandeur Taction p6titoire qu'il a prise. Le d6fendeur,commo 
un des h6ritiers de sa mere, a droit a la jouissance d'une part de 
cette terre ; et, comme Ugataire, a la propri6te de moiti6 indivise 
d'icelle. L'action intent6e contre lui par le demandeur n'est au- 
cnnement fond6e, et elle est renvoyee avcc depens. 

F. X. Lemieux^ Proc. du Demandeur. 

LanffloiSj Angers, Larue 4* Angers, Proc. du defendeur. 



COUllT OF EEVIEW, QUEBEC. 

SOrn OCTOBEK 1880. 

Coram Meredith, C. J., Stuabt, Caron, J J. 
LAVERaNE V. LAINESSE. 

In a petition to a municipal council to set aside a by-law, it was alleged that certain 
memben of the conndl had voted for mich by-law contrary to their conTictions, from 
Helfish motives and for personal popularity, owing to elasticity of conscience, and in con- 
tempt of their oath of office. Hdd, defamatory and actionable, the said allegations not 
being material^ and no proof appearing that they were made without malice or based 
opon reasonable and probable cause. 

Per curiam. — ^The defendant is a municipal elector of the 
township of "Warwick, and the plaintiff, at the time of the occur- 
16 
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Xar^rgne peiice of the facts of which he complains, was Mayor of the Vil- 
xniuMse. i^^Q q£ Princeville ; and as such, a member of the municipal 
council of the county of Arthabaska, in which the township of 
Warwick is situated. 

The defendant, and some other electors of the same muni- 
cipality, presented a petition to the said county council, praying 
that a certain by-law, known as by-law No. 7, should be set 
aside, and among the reasons alleged in support of the said pe- 
tition are the fbllowing : 

2®. " Parceque, certains membres du dit conseil, ont eu la 
" conscience assez 6lastique pour laisser de cote leur serment 
" d'office pour se laisser influencer par des considerations d'a- 
" mour-propre, de popularity personnelle." 

3°. " Parceque chaque membre du dit conseil du dit comte 
" avant d'entrer en fonctions, a pr6t6 serment de remplir les de- 
'' Toirs de sa charge au meilleur de sa conscience, ponnaissance 
** et jugement ; " 

4®. " Parceque certains membres du dit conseil tels que 
" Louis Lavergne, maire de Princeville, Antoine Lafleur, maire 
" du canton de Chester Est, et peut-6tre d'autres encore, au mipris 
'^ de leur dit serment dloffice^ apres s'fitre maintes et maintes fois 
" personnellement prononc6s en faveur du reglement numfero 
" quatre, ont cependant pour quelques-uns et peut-6tre pour tons 
" les motifs allegufis plus haut, vote pour et en faveur du dit 
" reglement numfiro sept." 

The plaintiff in his declaration alleged that the statements 
so made, in the said petition, against him, being unquestionably 
injurious to his character, were false and malicious, and he in 
consequence claimed a large sum, as damages. 

The learned judge in the court below, condemned the de- 
fendant to pay t25 as damages, and costs in an action as brought, 
and I may, at once, say that I see no reason to disturb the judg- 
ment. 

Even if the plaintiff" had voted for the by-law, contrary to 
his ovpn opinion, from selfish motives and with a view to i)opu- 
larity, that would not have been a ground for setting aside the 
by-law. 

The injurious allegations, therefore, of which the plaintiff 
complains, were not material, as regards the petition in which 
they were contained. 

Nor do I think it can be said that those allegations were 
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true, nor that the defendant had reasonable and probable cause ^^;'«»« 
to believe that they were true. Liinawe. 

The evidence certainly does show that the plaintiff had, on 
several occasions, expressed an opinion at variance with the vote 
which he gave on the occasion in question, but he may have 
changed his opinion ; and even if he did not, and, on the contrary, 
still thought that the change which the by-law condemned, 
would have been an improvement, he may have thought, and I 
am inclined to believe, did think, that the popular feeling on 
the subject was such that the proposed change, however desi- 
rable in itself, could not then be made with advantage, or con- 
sistently with prudence. 

I therefore think that the defendant had not reasonable or 
probable cause fqr making the statements in question, and in- 
deed, the allegations in the petition, that the plaintiff, and two 
other members of the council " ont eu la conscience assez (lastique 
'' pour laisser de cdU leur serment dCoffice^^ and the further statement 
that they had voted '^ au mfprU de leur serment cC office^' seem to me 
to savour not a little of malice. 

In the case of Pacaud v. iVtctf, two of the judges now present 
had occasion to give a good deal of consideration to the law ap- 
plicable to cases such as the present. One of the conside- 
rants of the judgment which we rendered on that occasion is in 
the following terms : 

*' Considering that the said averments were pertinent and 
'^ material to the controversy between the plaintiff and the de- 
" fendant, and that the defendant made the said averments, wit h- 
" out malice, as is clearly proved, and had, moreover, reasonable 
" cause for making the same ; " and we in consequence held the 
defendant in that case free from blame for the same. (1) 

Applying then, to the present case,the principles by which the 
majority of the Court of Review were guided in Pacaud v. Price, 
and being of opinion as we are that the allegations, now com- 
plained of, were not material to the petition, of which they 
formed a part, that the defendant had not reasonable and pro- 
bable cause for making them, and that it does not appear they 

- 

(1) Pao(md Y* Pfiee, 15 L. C. J., p. 292. In this case judges Gabon and Badoley were 
for ooofirming the judgment of the Court of Review, and the opinion of the other three 
judges is still more unfayomble to the present plaintiff, than that of the two judges who 
formed the minority. 
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uv^rgno were made without malice, we cannot avoid the conclusion 
]4ihie«iie. ii^at the judgment, condemning the defendant to pay the very 
moderate sum of $25 ought to be confirmed. 

Judgment confirmed. 
Laurier Sf Lavergne, for Plaint iff. 

Cr^pcatf, for Defendant. 



SUrERIOK COUKT, KAMOURASKA. 

DECEMBER 1877. 

Coram McCoRD, J. 
ROY V. FRASER el at. 

PROHIBITION. 

Held : — That an order, at the foot of a petition, signed by a judge dencribed in the pe- 
tition as being in the district, will be presumed to hare been given in that dis- 
trict. 

That the judge in his district lias jurisdiction to order tlie issuing of a writ 
of prohibition even though he be not at the chef-lieu. 

That the return daj mentioned in a writ of prohibition will be deemed, as 
in ordinary writs of Bummona, to have been fixed bj the Court, and need not 
Iiave been fixed by a special order of the judge. 

Per curiam, — This is a petition for a writ of prohibition ; the 
defendant Pelletier files an exception to the form, 1^. because it 
does not appear where the petition was presented and granted, 
and 2°. because he is not summoned to appear on a day fixed by 
the judge. 

The judge's order is presumed, in the absence of proof to 
the contrary, to have been giren within the district, and he has 
jurisdiction even though he be not at the chef-lieu, especially as 
the petition is addressed to *• Honble Henri £lz£ab Tasche- 
" BEAU, juge de la Cour Superieure, dans et pour le district de 
** Kamouraska," and the order at the foot of the petition is 
signed by him. 

The writ is the order of the Queen, issuing from the court ; 
it fixes the day, and the day is therefore fixed by the pourt, as in 
ordinary writs of summons ; art. 1031 C. P., says it is " applied 
for, obtained and executed " in the same manner as mandamus 
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Art. 999 does not apply to mandamus, but even if it did the ^^^ 
day is fixed by the court. The French version of 999 C. P. says ^'"•'^•* *^*' 
" tribunal," the English says " Court," the day fixed in the w^rit 
is fixed by the court though not by the court sitting ; la cour, 
although it be not le tribunal. I would take the English text, as 
more conformable to the law, which assimilates the writ to the 
ordinary writ of summons. Exception dismissed. 

La coi^r, etc. Oonsid^rant qu'il appert que la requ6te pour 
prohibition, a §t6 present6e a THonorable Henki Elz^ar Tas- 
GHEBEAU, Juge de la Cour Sup§rieurc, dans et pour le district de 
Kamouraska, qu'elle a 6te octroyfie par lui, et qu'il n'est pas 
prouv6 qu'elle a 6t6 octroyee par lui dans aucun lieu on il n'a- 
vait pas jurisdiction. 

Considerant que la loi n'exige pas que les defendeurs en 
cette cause fussent assign6s a comparaitre & un jour sp6cialement 
fixe par un juge, ou par un tribunal si6geant. 

Consid6rant que le bref en cette cause emane de cette cour 
et que le jour y fix6 est cons6quemment fixe par cette cour. 

Renvoie la dite exception a la forme avec depens. 

Exception dismissed. 



COUR DE RfiVISIOX, QUfiBEC. 
Coram Meredtth, J. C, Stuakt, Casault, JJ. 

No. 1657. 
MARCOTTE v. NOEL el al. 

TESTAMENT — SUBSTITUTION — REPRESENTATION. 

JnrK : — Que la d^signatioh dea appeldn par les mots "en/ants net de man mariage" dans 
on testament errant one sabstitution, e^t la manifestation de I'intention du tes- 
tateur que representation ait lieu, et qu'il faut des termes clairs et precis pour 
oter an mot enfants cette signification que lui donnc exprc«t86ment la loi. 

Casault, J. 

I16mi Seraphin Noel est mort le 14 septembre 1862, apres 
avoir dispos6 de ses biens par un testament, en date du 11 d6c. 
1859, comme suit : " Je donne et legue a Dame Marguerite 
*' Pronlx, mon epouse, tons les biens que je d^laisserai a mon 



Uarootte 

▼. 
Noel ct al. 
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'' deces, taiit les menbles que les immeubles, de quelque nature, 
" qualite et dgnomination qu'ils soient, sans exception, la nom- 
" mant ma Ifegataire gen£rale etunirerselle en propriit^, arec les 
" restrictions ci-apres mentionn6es. 

'' Le present legs est fait a la charge par ma dite epouse : 

" 1*^. De payer les dettes que je devrai k mon d6ces. 

** 2^. De ne pouroir disposer par donation, testament ou 
'' d'aucune autre maniere que ce soit, des biens 8us*l£gu&s qu'en 
" faveur des enfants issus de mon mariage avec la dite Dame 
" Marguerite Proulx comme elle le jugera k propos ; mais je d&ire 
*' que la moiti6' environ de mes biens soit pour mes fils, et I'autre 
" moiti6 pour mes fiUes, s'il est possible." 

Madame Noel est elle-mfeme dec6d6e, le 18 juin 1873, sans 
avoir fait de testament et sans avoir dispose des biens laissfes par 
son mari. 

Marie Floie Zenaide Noel, une des filles n6es de son mariage 
avec le dit R^mi Seraphin Noel, 6tait morte avant elle, savoir 
le It septembre 1877, laissant un seul enfant que le demandenr 
en cette cause, son tuteur et son pere, prfetend avoir droit, comme 
repr^sentant sa mere, a un sixieme des biens laisses par R^mi 
Seraphin Noel et son Spouse. II poursuit, par Taction en cette 
cause, deux autres des enfants de Remi Seraphin Noel, qu'il dit 
^tre en possession de tons les biens de la succession de leur pere 
et de leur mere, et refuser de reconnaitre les droits de son pupille 
et de lui remettre le sixieme qui lui appartient. 

Les defenderesses ont plaide par une defense en fait ; mais 
elles ont admis sp6cialement 6tre en possession de toute la snc- 
cession de leur pere et avoir renonce a celle de leur mere. 

Ijc jugement en premiere instance a accueilliles pretentions 
du demandeur, et condamn6 les defenderesses a remettre a son 
pupille, leur neveu, un sixieme de la succession de son grand-pere 
qui etait le pdre des defenderesses. 

Ces dernieres attaquent le jugement, et soutiennent qtie le 
testament de leur pere a cree une substitution, que la represeu' 
tation n'a pas lieu dans les substitutions, etque, par consequent, 
le pupille du demandeur n'a aucune part dans les biens legufes par 
leur pere. 

Elles citeiit, a Tapipui de leur pretention, Tart. 937 dtt Code 
Civil qui est en ces termes : 

937. '' La representation n'a pas lieu dans les Substitutions 
" non plus que dans les autres legs, a moins que le testateur 
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*' n'ait ordonne que les biens seraicnt deferes suivant Tordre des m*^"* 
*' successions legitimes, ou que son intention au mCmc effet ne '^'^^•'•«- 
" 80 it antrement manifestee.'' 

II ne pent pas 6tre mis en question que la partie sus-cit6 du 
testament de E6mi Sferaphin Noel cree une substitution, ou sa 
femme est la grevfe et ses enfants les appel^s. Le demandeur, 
loin de prfetendre le contraire, I'affirme dans sa declaration, et le 
jugement en premiere instance ne le nie pas. J'y ai cherchfe en 
vain ce que Tavocat des dfefenderesses nous a dit, a la plaidoirie 
orale, savoir que le savant juge avait considfire la disposition 
testamentaire sus-transcrite comme cr6ant un usufruit en faveur 
de Mde. Noel et un legs de nue proprifete k ses enfants. Mais, tout 
en admettant la substitution et que la regie g6n6rale est qu'il 
n'y a pas de representation dans les substitutions, je crois que 
cette regie soufire des exceptions, et que Tarticle 937 C. C, qui la 
reproduit, en admet deux sp6ciales : " a moins," dit cet article, 
" que le testateur aurait ordonne que les biens seraient d6f§res 
*' suivant Tordre des successions legitimes,'* c'est la premiere 
exception ; " ou," continue Particle, " que son intention au mfeme 
** effet ne soit autrement manifestfie " ; c'est la la seconde excep- 
tion. Le testateur pent manifester cette intention de plusieurs 
manieres. II le pent par une stipulation expresse ; il le pent 
aussi par I'emploi des termes auxquels la loi mfime a attache une 
signification qui la comporte. Le testateur Noel a appele a re- 
cueiUir les biens, legu§s k sa femme a la charge de substitution, 
non pas tels ou tels enfants nomm^ment, mais ses enfants sans 
autrement les specifier ou les designer. II savait, ou au moins il 
est presume avoir connu, la signification que la Ipi donnait aux 
termes qu'il employait ; et, comme consequence, qu'en faisant 
usage du mot enfants^ il comprenait dans la disposition tons ses 
descendants et par consequent ses petits enfants, II a done, par 
I'emploi de ce terme, manifeste son intention qu'il y eut repre- 
sentation dans la substitution qu'il crfait. 

L'article 980 C. C. dit : 

980. "Dans la prohibition d'aliener, comme dans la substi 
*' tution, et dans les donations et les legs en general, le terme 
'' enfants ou petUs-enfants employe seul soit dans la disposition, 
" soit dans la condition, s'applique a tons les descendants avec 
'• ou sans gradualite suivant la nature de I'acte." 

C'est cet article du Code qui determine Tetendue ou mieux 
la signification du mot enfants employe seul dans une substitu- 
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Marcotte tioii. 11 comprcud les descendants et par consequent les petits- 
Ko«i et ai. enfants. C'est, comme je I'ai dkyk dit, le mot qu'a employe seal 
B6mi Seraphin Noel pour designer }es appalls a la substitution 
qu'il a creee par son testament. Supposant m6me que M.Nodl, qui 
etait r6gistrateur et qui derait avoir quelques connaissances Ifega- 
les, n'eut pas connu la signification que la loi attachait an mot en* 
fantSy on ne pent pas attribuer cette ignorance au notaire qui a 
re9U son testament, et qui a du soil lui expliquer la valeur du 
terme qu'il employait, soit s'en servir lui-m6me -poui ren- 
dre la volonte que lui ezprimait autrement le testateur. Au 
reste la loi faisant rfesulter la representation de Temploi de ce 
mot seul, cet emploi est, aux termes mfimes de la loi, Texpres- 
sion de la volont6 du testateur a cet effet. Arant le Code Civil on 
pouvait, comme I'a fait le Conseil Prive dans la cause de Martin 
y. Lee^ rechercher, dans le testament mSme, si le sens que le tes« 
tateur avait voulu attacher au mot enjants employfe seul etait 
celui que lui reconnaissait alors la jurisprudence et la doctrine ; 
mais aujourd'hui qu'une loi lui donne une signification sx>^ale, 
il faut que le testateur ait exprim6 en termes clairs et precis la 
derogation, qu'il entendait faire a la loi, i)our qu'on lui refuse 
son application. Au surplus je ne crois pas que, mfime avant le 
Code, le testament tel que r§dige eut pu permettre une autre in- 
terpretation aux mots " enfants nis de son manage avec Dame Mar" 
guerite ProtUxy' la grevfie. Tons les auteurs s'accordent k recon- 
naitre que cette addition comprend les petits enjants qui, etant n^s 
de leurs enfants, le sont par U mfime de leur mariage. Le dfeir 
exprime par M. Noel, que ses biens fussent egalement partages 
entre ses fils et ses filles,''ne me parait pas plus aider Texclusion 
de ses petits enfancs ; car il n'indique 1^ que les souches et le 
partage in§gal entre elles, puisqu'il avait deux gar9ons et quatre 
filles. Si, au lieu de ne formuler qu'un dfisir, il eut exprim6 une 
volonte, le pupille du demandeur n'aurait droit qu'au huitieme 
au lieu du sixieme qu'il reclame. 

Je ne vois pas dans ces deux articles 987 et 980 du Code Civil 
la contradiction que parait y trouver Tavocat des defenderesses. 

La regie que, dans les substitutions il n'y a pas lieu a repre- 
sentation, est pour tons les cas ou les appeles sont, soit nommes, 
soit indiques par un terme auquel la loi n'a pas reconnu Teten- 
dile et la signification qu'elle donne, par Tarticle 980, aux mot« 
enfants ou petits-enfants employes seuls. Viennent ensuite dans le 
meme article les deux exceptions resultant, la premiere de Tex- 
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pression d'une volont6 contraire, la seconde, d'uue intention au 
m^me effet manifestee autTement, et enfin rarticle 980 qni ajoute 
one troisieme exception, et qni n'est, sons ce rapport, que Taddi- 
tiou a I'article 937 d'un cas special on la loi presume cette in- 
tention. 

J 'en conclus que le testament de B^mi S^rapliin Noel a cr66 
une substition avec representation, et que par consequent le pu- 
pille du demandeur est un des appel6s par representation de sa 
mere qui §tait on des enfants du testateur, qu'il a, a ce titre, 
droit au sixidme qu'il reclame dans la succession de son grand 
pere, et que le jugement, qui lui reconnait ce droit et qui con- 
danmeles defenderesses k lui remettre cette part de la succession, 
doit etre confirm§. 

Jugement confirme. 
1\)usignanlj J. O., pour le Demandeur. 
MoniambauU, Langelier Sf Langdier^ IK>ur les Defenderesses. 
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SUPERIOR COJIRT, QUEBEC. 

1880. 

No. 245G. 
Coram Mkredith, C J. 
LANGLOIS V. VALIN. 

Held :— That a defendant raed for penalties under the 37 Vic, chap. 0, and examined 
as a witness, is not obliged to answer questions tending to criminate him. 

Per curiam, — This is an action iox i;i8,600 penalties, which 
it is alleged the defendant has incurred under the Dominion 
Election Act 1874. 

The plaintiff has called the defendant as a witness, and has 
asked him : " Avez-vous donne on promis de donner aux person- 
" nes nommees en la declaration du demandeur en cette cause, 
" aucune somme d'argent pour les engager a voter pour vous a 
** I'felection mentionnee en la dite declaration." 

The defendant objected to answer the question so put, on 
the ground that it tended to criminate him. 

The plaintiff refers to section 99, as giving him the right to 
comi)el the defendant to answer, and the defendant relies on 
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Liuiiiou sectiou 111 of the same statute as showiiiff Ihat he is not bound 

T. O 

^■»n- to answer the question so submitted. 

I admit that if section No. 99 stood alone, it would be diffi- 
cult, if not impossible, to maintain the contention of the defen- 
dant. But as " the parties " are expressly mentioned in section 
111, and not so mentioned in 99 ; and as section 111 expressly 
provides for the examination of the parties, and determines to 
what extent and within what limits they may be examined, I 
think that in deciding the case before me, I must be guided by 
that section. It is in the following words. " In any si4ch 
" civil action, suit, or proceeding as last aforesaid, the par- 
'* ties to the same, and the husbands or wives of such par- 
" ties respectively, shall be competent, and compellable, to 
'^ give evidence to the same extent and subject to the same exceptions 
" as in other civil suits in the same province ; but such evidence 
'* shall not thereafter be used in any indictment or criminal pro- 
** ceeding under this act against the party or person giving it." 

According to the express terms of the provision of law just 
cited, the defendant in this cause, who is made a witness, is 
" compellable to give evidence to the same extent and svbject to the 
" same exceptions, as in other ciTi\ suits " in this province. 

Now, as I had occasion to observe in Burton \, Young, (1) there 
is no rule of law better settled than that which declares ^' that a 
'* witness cannot be compelled to answer any question which 
** has a tendency to expose him to penalties." The English 
authorities (cited in Burton v. Young) as to that point are conqlu- 
sive, and, whilst I was at the Bar it was decided, under our 
own law, in several cases in which I was concerned, that a 
plaintiff was not bound to answer interrogatories charging him 
with usury, because under the law as it then stood, the tenden- 
< y of the question was to subject him to a penalty (2) 

In the case of Burton v. Young, already referred to, the Court 
of Eeview held that the defendant had a right to refuse to ans- 
wer the questions put to him, because they tended to subject 
him to penalties. It is irw^ that Mr. Justice TASCHEREAtJ 4^5- 
sented in that case, but his dissent- was confined to the mode in 
which the party should claim protection, and did not question 



(1) BurUm v. Ys.ung 17 L. C. K., p. 388 and authorities cited note 1, No. 1318. 

(2) So decided in No. 1390 John FroMtry. AmabU Drouin, in which final jadjnD^^^ 
was rendered 13th April 1842, at Montreal. 
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the general rule. On the contrary that learned judge said : " J'ad- ^"»^>*»*' 
'* mets la legalite du principe, que Ton troure 6nonc6 par tout^ ^■'*"- 
'* que personne n'est tenu de s'incriminer lui-m6me, comme t6- 
'* inoin dans une cause pour amende," (1) and he closed his ob- 
serrations by declaring it to be his opinion, '' que le d§fendeur 
'' doit etre asstgetti a I'obligation d'entendre les questions qui 
" lui seront soumiees, et de jurer que la r6i)onse qu'il donnerait 
** a ces questions, serait de nature a Texposer k s'incriminei^ et 
" qu'en camSquence il refuse d'y r6pondre. (2) 

The judgment on the merits, in Burton v. Young, was con- 
firmed in appeal ; without, I believe, even an attempt to ques- 
tion the ruling of the Court of Review, that the [defendant was 
not botind to answer any question that tended to incriminate 

him. 

Seeing then, that under section 111, the defendant is " com- 

" I>ellable to give evidence to the same extent and subject to the urnie 
'' exceptions as in other civil cases," in this province ; and seeing 
that it is a well established rule of the law of this province, that a 
defendant is not obliged to answer any question tending to sub- 
ject him to a penalty, it in my opinion follows, • that the defen- 
dant was justifiable in refusing^to answer the questions put to 
him in this case, tending as they did to subject him to penal- 
ties ; and put to him as they were, for that puri>ose. 

It is, I know, contended that this view is at variance with 
the concluding words of section 111, which are as follows, " but 
" such evidence shall not thereafter be used in any indictment' 
or criminal proceeding under this act, against the party or per- 
son giving it." 

I do not see however that that proviso is at variance with 
the words of limitation which precede it, viewed as I am dis- 
I>08ed to regard them. The words of limitation in section 111, 
to the same extent, and sutgect to the same limitation, as in other 
civil suits, in the same province," relieve the defendant from the 
necessity of answering questions tending to criminate him ; and 
the proviso which follows, " but such evidence shall not be used 
'' thereafter in any indictment, &c.," protect tlie defendant, if he 
choose to answer, from being afterwards indicted. 

With reference to the passage in Taylor cited by the learned 
counsel for the plaintiff, in which the author says : " It is equal- 

(1) 17 L. C. B., page 384. 

(2) Same vol., page 887. 
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UDKioitf « ly obvious that qui lam actions for penalties, althoc^h they, to 
vaiin. u ^ certain extent, partake of a penal diaracter, are not included 
*' in the language of the proviso, and the defendants, in such 
'' actions, may therefore be examined on either side,'" (1) it may 
be observed, firstly, that there is nothing in our law equivalent 
to the statutory proviso referred to by Taylor, and secondly, that 
the liability of a defendant to be examined is not inconsistent 
with his right not to answer questions tending to incriminate 
him. Such is evidently the opinion of Taylor, for speaking of 
Lord Brougham's Act, 14 and 16 Vic, ch. 99, which rendered the 
parties, in certain suits, competent as witnesses, Taylor says, '* it 
'* was not necessary to introduce a provision declaring that they 
'' were not bound to answer any questions tending to criminate 
'' them," and with reference to the last mentioned proviso, he 
adds : " By the general law of the land evert/ witness is pro- 
** tected from answering questions where the answers would 
** tend to criminate himself or to exjwse him to any penalty ; and 
'' as the act simply makes parties witnesses, it is obviovs that 
" without any special enactment they might have claimed the same 
" protection as all other persons under examination/' (2) 

And in the third edition Bi Taylor on evidence, published 
several years after the passing of the 14 and 15 Vic, ch. 99, 
which rendered the parties in certain suits competent as witnes- 
ses, I find the following passage : " So a witness or party in the 
** cause is not bound either at law, or in equity, to produce 
" any document which may render him liable to punishment or 
" expose him to a penalty or forfeiture, unless they be of a pub- 
*' lie nature, or such as are directed by statute, to be kept or 
•* produced." (8) 

And in the Attorney General y. Radloff, B-dron PaiiKE with refe* 
rence to the same provision of the 14 and 15 Vic, ch. 99, observ- 
ed : " In like manner are omitted the cases of civil remedies for 
" penalties or forfeitures^ where parties are compellable and compe* 
" tent to give evidence, for it is no objection to their being so 
** that when called anyone has tlte privilege of refusing to answer amf 
" qmstion tending to criminate himself (4) 

(1) Taylor on evidence, 2 vol. No. 1221, piij^c IWTn. 

(2) Taylor, vol. 2, page 1087. 

(3) Taylor, vol. 2, No. 1318, page 1182. 

(4) Attorney General v. Radioff 10 Ezch. Rep. p. 1(X>. 
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It is deserving of remark that although the plaintiff in ^»^ 
Buri&n v. Young was represented by three of the most Indus- ^^^' 
trious and learned members of the bar, not even a single 
case was cited, in which a defendant, in 9, qui tan action for x)e- 
ualties, had been examined as a witness for the plaintiff. In the 
present instance, also, although I requested, and gave delay for, 
a search for authorities, and although the counsel for the plain- 
tiff are certainly not wanting in learning or energy, no such 
case has been cited; and I myself am not aware that any 
such case can be found. 

In closing my judgment in Burton v. Youngs I observed that 
I thought it would be wrong in principle, and wholly opposed 
to the spirit of our law, to put a party, sued for penalties, in to 
the box, in order to convict him either by his words or by his 
silence. 

These remarks seem to me peculiarly applicable to cases , 
such as the present. 

Candidates for seats in the legislature are under the neces- 
sity, if I may so speak, of discussing all manner of questions, 
with all manner of people, and if during the ill-feeling produ- 
ced by a contested election any, and every, person, willing to 
become an informer, could, in an action for penalties, examine a 
candidate, as to every thing said or done by him, during the 
election, he would be exposed, however honest and well mean- 
ing he might be, to be contradicted hj caballeurs^ and other such 
persons, and;indictments for perjury might become as common 
as actions for penalties have already unfortunately become, in 
this district. 

Against such dangers, it is proper that our public men 
should be, as I believe they are, protected. It is ttue that, upon the 
trial of an election petition, a candidate is liable to be examined 
as to all the proceedings connected with the election (1), and he 
is liable to be examined in the same way under the 39 Vic, ch. 
10 and 11 ; but these are exceptional provisions founded upon 
considerations of public policy, and such exceptional provisions 
cannot be extended by judicial authority. 

For these reasons I am of opinion that the defendant cannot 

be compelled to answer the questions submitted in this cause. 

• 

(1) 37 Vic, cli. 10 and 52. 
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ungioii After the rendering of the above judgment, Mr.Valin waived 
v«iiB. }jig objection, and answered the question, by an unqualified ne- 
gative. 

Dunbar, Q. C, for PlaintiflT. 

Bidardy for Defendant. 



COUR SUPfiRlEURE, QUEBEC. 

1880. 

No. 2366. 

Coram, Casatjlt, J. 

ROSS V. TfiTU & DIONNE ei vir,, Oppts. 

DECLABATION D'KMPLOI. 

JuGK :— 1^. Que la ddclantion d'emploi ne peat 6tre faite que par Facte d'aoquisition 
mdine. 

2'. Que cette d^laration faite ez intervaUo ne peut faire soriir de la oom- 
munaut^ le bien qoe raoqoiaition j a mis; et qae, fli elle traoBmet an propre 

elle.e8t one rente entre mari et femme, qae la loi prohibe et qu'elle iidt nolle. 

• 

Per curiam. — ^Le demandeur a obtenu jugement contre le de- 
fendeur pour une somme de $15,782.69, et fait saisir une propriete 
situee a la basse-ville de Quebec. L'opposante, femme du d6fen- 
deur, a fait deux oppositions, r6clamant par Tune huit-vingt- 
troisiemes et par Tautre quinze-vingt-troisiemes de rimmeuble 
saisi, comme lui appartenant en vertu de declarations d*eniploi 
par son mari. Ces declarations sont, pour les huit-vingt-troi- 
siemes, une premiere, en date du 8 juillet 18t0, et une autre, eu 
date du 23 juillet 18t5, i>our le remploi de $8,000 que le d6fen- 
deur a re9U, depuis son mariage avec Popposante, du pere et de 
la mere de cette demiere, en vertu d'une clause de leur contrat 
de mariage par laquelle le pere et la mere de Topposante s'etaient 
obliges de payer cette somme a son mari, commun en biens avec 
elle, a la condition qu'il Pemploierait en achat d'immeubles dont 
Popposante aurait Tusufruit, et dont la propriete appartiendrait 
a ses enfants, et, a defaut d'enfants, a ses h6ritiers de son cote et 
ligne. La declaration pour les quinze-vij^gt-troisiemes, est, dans 
le meme acte du 24 juillet 1875, pour le remploi de |15,000 que 
le mari de Popi)osante a revues de Pierre G-arneau, ecuier, qui 
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s'etait, par un sous-seing prive du 22 septembre 1870, oblige de 
les compter a Topposante a titre de gratuity, et a la condition 
qa*elles n*entreraient pas dans la oommnnaut6 entre elle et le de* 
fendeur. Le d6fendear, par ces declarations, dit qu'au lieu d*em- 
ployer ces sommes a Tachat d'immeubles, il les applique sur nne 
propriete qui lui appartient, celle saisie, et qu'il en cede et 
transporte a sa femme, pour le remploi des |8,000, huit-vingt- 
troisiemes, et pour le remploi des $15,000 quinze-vingt-troisiemes. 
L opposante a accept6 ces declarations, celle de 1870 par un acte 
separe, et celle de 1875 par Tacte mdme. 

Le demandeur a oppose a chacune de ces deux oppositions 
des defenses en <^oit, par lesquelles il invoque centre chacune 
d'elles a peu pres les mSmes moyens, savoir : 1^. que le remploi 
ue pent se faire, dans notre droit, que par Tacte d'acquisition 
m^me des proprietes que le mari veut subroger aux deniers pro- 
pres a sa femme qu'il a re9us pour elle ; 2^. que la cession que 
le defendeur a fait a sa femme de la propriete saisie, qui lui ap- 
partenait auparavant, est une vente qu'il a consenti & cette der- 
niere ; que la loi prohibe les ventes entre epoux, et que Tacte est 
nul. II conclut de Tun et Tautre de ces deux moyens que la pro- 
priete n'a pas cesse d'appartenir au mari de I'opposante, et que 
cette demiere ne pent pas en empficher la vente. 

Chacun de ces deux moyens me parait etre une reponse 
complete aux oppositions. 

II ne parait pas y avoir jamais eu, dans I'ancien droit fran- 
9ais, de divergence d'opinion quant k la necessite d'une declara- 
tion dans I'acte d'acquisition mfime, pour operer la subrogation 
de la propriete aux deniers, et faire par 1^ propre un bien qui 
autrement fut tombe dans la communaute. 

Dumoulin, qui paraissait avoir enonce le contraire sur la 
coutume de Bourbonnais et sur celle de Blois,s'explique lui-mdme 
sur la coutume de Melun, et fait voir que ce n'est pas la ce qu^il 
a voulu exprimer (2 Plaidoyers de D^Aguesseau, Plaid.,27, p. 604.) 

D'Aguesseau, dans son 27eme plaidoyer, tome 2, p. 645, dit 
que la necessite d'une declaration faite incontinenti, savoir en 
m^me temps que Tachat, est admise par les auteurs et consacree 
par les arrets qui n*ont, dit-il, aucun egard aux declarations 
faites e2;/M>5^/aii:to par le mari, et il refere aux arrets rapportes 
par Chopin et Brodeau. 

Pothier, communaute, s'exprime comme suit : 

" No. 198. Observez que, pour que la declaration puisse ren- 
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Boi« dye rheritage nouvellement acquis propre de commonaute par 
^^^■'- subrogation, ilfaut que cette declaration soit faite incantineMi 
par le contrat d'acquisition de ThSritage nouvellement acquis. 

" Si racquisition avait 6t6 faite sans cette declaration, inu- 

tilement la ferait-on ex intervallo ; car rh6ritage ayant ete fait 

' conquSt loraqu'il a 6te acquis, faute de cette declaration, la com- 

munaute ne x>eut plus, par cette declaration qu'on ferait ex uUer- 

vallo, etre priYte d'une chose qui lui a ete une fois acquise. 

" 199. Lorsque c'est jwur tenir lieu de remploi des propres 
de la femme que le mari acquiert un heritage durant le mariage, 
il faut pareillement que la declaration soit faite par le contrat 
d'acquisition, que tlUTUage est acquis pour tenir lieu de ce remploV 

LeBrun, communaute, liv. 3, ch. 2, sect, i, distinction 2, 
No. to. — Benusson, traite des propres, ch. 4, sect. 1, No. 1. — Bour- 
jon tit. 14, sec. 14, paragraphe LXVI — 4 Ferriere, Cout. Paris, 
art. 282, No. 30. Voir aussi les arrets rapportes par Louet, Le 
Pretre, etc. 

La meme regie est soutenue par Toullier, vol. 12, No. 358, 
par Duranton, vol. 14, No. 396, par Troplong, contrat de mariage, 
vol. 1, Nos. lllY, 1118, 1122, et par plusieurs autres. Ceux des 
commentateurs du code civil fran9ai6, qui eoutiennent le con- 
traire, fondent leur opinion sur Part. 1595 de ce code, qui n*a pas 
son correspondant dans le notre et auquel je refere plus ba^. 

Les termes memes de Particle 1306 de notre code me parais- 
sent consacrer cette regie. *' La declaration que Pacquisition est 
faite," y est-il dit. Get emploi du verbe present ne donne pas 
ridee d'une declaration possible ex post facto. Les codificatears, 
qui ont, comme ils le disent dans leur rapport, redige la demiere 
partie de cet article de maniere a assurer Peffet, douteux aupara- 
vant, d'une acceptation subsequente par la femme, n'eussent pas 
manque d'employer d'autres termes dans la premiere partie dn 
meme article, s*ils eussent cru que la declaration d'emploi pou- 
vait etre autre q}i^inco9Uinenti. 

Toutes ces autorites etablissent, suivant moi sans la possi- 
bilite d'un doute, que le mari ne x>6ut faire le remploi par un 
conquet de la communaute qu'en le declarant avant que rim- 
meuble acquis ait pris ce caractere, et qu*il ne le pent plus aprcs. 

Dans I'ancien droit fran9ais il ne le pouvait pas davantage 
en abandonnant a sa femme une propriete qui lui etait propre, 
parceque, dans ce cas, Pabandon etait, *quelque fut le nom donne 
li Facte, une vente, et que la verite utait prohibCe entre mari et 



COUR SUPfiKIEURE, 1880. 257 

femme. Sur ce point, la ^date des declarations, qui sont subs6* 
quentes k notre code civil, rend inutile la citation d'antres au- 
torites que Tarticle 1483, qui dit : '* Le contrat de vente ne pcut 
avoir lieu entre mari et femme." Cette regie est trop expresso 
I>our qu'il soit nficessaire de rechercher son origine. EUe defend 
ces especes de ventes ; et, comme toutes les lois prohibitires, ello 
prononce par la m6me la nullit6 de Facte prohib& 

Le code fran^ais est loin d*dtre aussi rigoureux ; il permet, 
act. 1595, la vente entre 6poux dans trois cas spSciaux. *' 1^ Ce- 
lui ou Tun des 6poux cede des biens a Tautre, 8£par6 judiciaire- 
ment d'avec lui, en paiement de ses droits ; 2^. celui oii la cession 
que le mari fait a sa femme, m6me non s^par^e, a une cause 
legitime, telle que le remploi de ses immeubles ali6nes, ou de 
deniers a elle appartenant, si ces immeubles ou deniers ne tom- 
bent en communaut6 ; 3^. celui ou la femme cede des biens i 

ERRATA 

Langelier v. Brousseau et a/., page 200, in fine, lisez " $260 de 
dommages." 

M^me page, lisez *' Cfautier 4* Drolet, Procureurs du Dfefen- 
deur. Belleau, Conseil." 
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faire, par une declaration subs6quente, propre a lui oil mfeme a 
sa femme commune. 

Sur une defense en droit je ne puis prendre en consideration 
que les allegations de Topposition ou il est dit que le defendeur 
etait propri6taire de la propri6t6 saisie, sans dire quand il I'avait 
acquise. Et, quoique Tun des actes au dossier 6tablisse que cette 
acquisition a 6te faite par le defendeur depuis son mariage avec 
I'opposante, et que par consfiquent la propri6t6 6tait un conquet, 
je ne puis pas lui assigner ce caractere ; et, n'6tait'ce Tart. 1483 
de notre code, j'aurais ordonn6 preuve avant faire droit. Mais la 
jurisprudence ct la doctrine faisant nuUe, dans notre droit, la 
d6claration de remploi faite apres Tacquisition du conquet de 
communaut^, et un article precis du code faisant ^galement 
nulle la vente entre mari et femme, il importe peu, pour pronon- 
cer sur la defense en droit, de savoir si le fonds c£d6 ou affects 
au remploi est un propre ou un conquet, car dans I'un et I'autre 

It 
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J»^> cas cette cession est nulle. Les dfifensee en droit sont mainte- 

i-»«- nues. 

Le contrat de mariage donne les ♦SOOO en usnfruit a Toppo- 
sante, et leur propriety a ses enfants, et a d^faut d'enfants h ses 
hferitiers de son cote et ligne. Elle parait, par Tacte de remploi 
des huit-vingt-troisiSmes, avoir stipule pour elle-mfime et ses en- 
fants, dont an a compam a I'acte. II se pent que cette circonstance 
affecte Tacte et lui conserve une valeur qu*il n'aurait pas sans 
cela ; mais I'opposition est au nom de la femme seule, qui n*y 
rficlame que les droits de propriete que cet acte lui a conferes a 
elle-m6me ; et, dans les conclusions de son opposition, elle de- 
mande k 6tre declaree proprietaire exclusive des dits huit-vingt- 
troisiemes. Ces conclusions ne sont pas soutenues par les allega- 
tions de Fopposition, et elle ne pent pas les maintenir. Ainsi, 
sans prononcer sur les droits possibles que peuvent avoir les 
appeles ou nus proprietaires, je dois declarer qu'elle n'est pas 
elle-m6me proprietaire. Si elle a une opposition, ce que je n'ad- 
mets pas, ce ne pouvait tout au plus qu*^tre une opposition afin 
de charge. 

JUGEMENT SUR LA PBEMIERE OpI^OSITION. 

La Cour, etc. Consid^rant que la declaration d'emploi des 
deniers stipules propres k sa femme par le contrat de mariage 
entre le defendear et Topposante devait, pour subroger aux dits 
deniers les huit-vingt-troisiemes de Timmeuble saisi, etre par lui 
faite incontinenii par le contrat d'acquisition du dit immeuble ; 
que d'apres les allegations de I'opposition le dit iefendeur a fait 
cette declaration ex intervallo^ etque partant elle n'a pas opfre la 
subrogation des dits huit-vingt-troisiemes du dit immeuble aux 
dits deniers ; considerant de plus que Facte invoqufe par Toppo- 
sante n'est rien autre chose qu'une vente que lui a consentie son 
mari des huit-vingt-troisiemes de Vimmeuble y design^ ; que 
toute vente entre mari et femme est prohibee par la loi et nulle, 
et qu'en consequence Topposante n'est pas, en vertu de I'acte 
qu'elle allegue, devenue proprietaire des huit-vingt-troisiemes de 
I'immeuble saisi, la defense en droit du demandeur est mainte- 
nue et I'opposition renvoyee. 

JUQEMENT SUR LA SECONDE OPPOSITION. 

La Cour, etc. Considerant que la declaration d'emploi des 
deniers que le defendeur a re9U8 de Fierte Crameau, pour Toppo- 
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sante, devait, ponr subroger les quinze-vingt-troisiemes de Tim- ^'^* 
meuble saisi aux dits deniers, etre faite incontinent ipsxlQ contrat ^^^"^ 
d'acquisition da dit immeuble ; que d'apres los allegations do 
Topposition, le dit defendeur a fait cette declaration ex intervallOy 
savoir : apres Tacquisition da dit immeable, et qae partant la 
dite declaration n'a pas op^re la subrogation des dits qainze- 
ringt-troisiemes da dit immeable aax dits deniers ; considSrant 
de plas qae Tacte invoqae par Topposante et que lai a consenti 
son mari n'est rien aatre chose qu'une vente qae lui a faite son 
mari, le defendear.des dits qainze*yingt-troisiemes de Timmeable 
y d6sign6 ; qae toute vente entre mari et femme est prohibee 
par la loi et nalle, et qa'en cons6qaence I'oppdsante n'est pas en 
verta de Tacte qa'elle allegue, devenue proprifitaire des qainze- 
vingt-troisiemes de Timmeuble saisi ; la defense en droit da de- 
mandeur est maintenue et Topposition renvoy^e. 

Rosx^ Stuart Sf Stuart, pour le Demandeur. 

Blanchet Sf Pentland, ponr I'Opposante. 



COUR DE CIRCUIT, QUEBEC. 

21 OCTOBRE 1880. 

Coram Casatjlt, J. 
RENAUD V. DUSSAULT. 

JuGE : — 1°. Que le p^, qui n^a pas M ooinm^ tateur k son enfaat mineor, n'a pas le 
droit d'intenter pour loi une action pour gages, ^ moins qu'il n'ait lui-m6me 
lou^ les services de eon enfant an defendeur. 

2^. Qne la reconnairaance de la dette par le defendeur au pere ne pent 
v«loir, parce qn'nne telle reconnaissance ne peut foire revivre une deite qui n'a 
jamais M due au pdre. 

Action intentee par le pere poar gages das aa fils par le 
d6fendear. Le demandear n'all^gaait pas qa'il avait £te nomm6 
tutear de son fils, ni qae c'etait lai qai Tavait mis aa service da 
dfefendear. L'action portait qae par convention sp^ciale, le d6- 
fendear avait reconna devoir la dette aa demandear. 

Action deboatee sar d6fense en droit. 

BjemiUard 4* Flynn^ Frocarears da Demandear. 
Amyat Sf Cassroin^ Frocarears da D6fendear. 
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COUET OF QUEEN'S BENCH-CHAMBEKS. 

QUEBEC, 20th OCTOBER 1880. 

Exparte L. CHARLES ZINK^ 

EXTRADITION. 

Held :— That a warrant of commitmeDt for extradition ehoald in its termft conform to 
the requirementd of section 1 of the Dominion Statute, 31 Vic, cap. 94^ b di- 
recting the person accu.^ed to be committed until surrendered on the requisition 
of ihe proper authority or duly discharged according to law. 

That the judge is required to decide whether he deems the evidence ad- 
duced beiore liim hiifficient to justify the a|prehension and commitment for 
trial .of the peuon accused if the crime had been committed in Canada. If he 
tinds in the atiirnative he should bo i^tate it in his commitment and certify the 
fact to the proper executive authority ; his functions do not extend to deteimi* 
ning whether the accused sliould be extradited, that rests with the Govemor 
General after the evidence has been reported to him. If the Judge &ils to state 
in the commitment that he deems the evidence sufficient, the commitment will 
be defective and insufficient 

That where a person charged with a crime is committed in pursuance of a 
special authority, the commitment must be Epecia^ and mnst^ exactly punue 
that authority. 

Jf the commitment does not on its face shew that the case of the accused 
falls within the terms of the extradition treaty and the statutes anthorizirg tbe 
proceedings in extradition, or fiiils to contain the proper statutory oonclusioas, 
no sufficient cause of detention will have been shewn and he will be liberated 
on habeax corpus. 

Cross, J — On the petition and affidavit of L. Charles Zink 
confined in the common gaol of the district of Quebec, on a 
charge of uttering a forged bank check and a forged acceptance 
thereof, a writ of habeas corpus has been issued to determine on 
the validity of his confinement. 

In his petition he alleges : 1st. That he is detained under 
an illegal commitment whereof he produces a copy. 

2nd. That evidence had not been adduced before the com- 
mitting judge sufficient to justify his apprehension and com- 
mittal for trial, if the crime of which he was accused had been 
committed in Canada. 

3rd. That no evidence had been adduced of the uttering of a 
forged acceptance or endorsement on the check according to the 
law of the State of Ohio, where the crime was alleged to have 
been committed. 

There was returned with the writ, as the cause of his deten- 
tion, a copy of the commitment referred to. 
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• 

It is under the hand of Mr. Justice Caron, of the Superior Kj^^^^^' 
Court, bears date the 2nd October 1880, and sets forth in sub- 
stance : That the petitioner, duly apprehended under the statute 
in such case made and provided, and the treaty stipulations be- 
tween Her Majesty and the United States of America,' for the 
extradition of criminals, was charged before him on the oath of 
Frank Hickock, and other evidence taken before him in the pre- 
senpe of the prisoner Zink, " For that he, on the 12th November, 
'* 1879, at Lancaster, in the State of Ohio, one of the United 
" States of America, feloniously did offer, utter, dispose of and 
*' put off, a certain forged order or request for the payment of 
money, and a certain forged certification or acceptance thereof. 
(of which a copy is given) with intent thereby to defraud, he 
" at the time well 'knowing the same to be forged." 

That he, the said Hon. Judge, had ** determined that the 
" said L. Charles 'Zink should be surrendered in pursuance of 
'• said statute and treaty stipulations, on the ground of his being 
** accused and charged of the crime aforesaid " 

Access is now had to the evidence adduced before tfrc com- 
mitting Judge in the manner practised in such cases. 

The prisoner's counsel moves for his discharge and contends : 

-1st. That the committing judge does not designate himself 
as a judge qualified to act under the extradition treaty and the 
statutes enacted for carrying it into effect. 

2nd. The judge does not shew by the commitment that he 
deemed the evidence adduced before him sufiicient to justify 
the apprehension and committal for trial of the petitioner 
Zink, if the crime whereof he was accused had been committed 
in Canada. 

3rd. The commitment should be special, in conformity with 
the terms of the treaty and statutes, to remain until surrendered 
according to the stipulation ofi the said treaty, or until discharged 
according to law. 

4th. That the charges for uttering a forged check and for ' 
uttering a forged certification or acceptance, should not have * 
been combined, but, in order to be sufficient, a single separate 
and distinct charge of uttering a forged certification or accep- 
tance of check should have been made. 

5th. That falsification of the endorsation or acceptance was 
not a crime either by the law of Quebec or of Ohio. 
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*^zmk** 6th. That to establish criminality the foreign law should 

have been proved. 

Yth. That no sufficient prima facie case was made out by the 
evidence, according to the law of the province of Quebec, to 
warrant the petitioner being committed for trial if the crime 
had been there committed. 

These points were supported by argument and the citation 
of authorities. 

In answer it was urged that Mr. Justice CAnoN,who signed 
the commitment, was a judge of the Superior Court, in the 
highest rank, and in a class recognised by the treaty 'and statutes, 
whose official quality was known to the law and his jurisdic- 
tion acknowledged, w^ithout the necessity of its being certified by 
himself. That the commitment was in the usual form, nothing 
more was required to be certified by it, and it was sufficient. 
It committed Zink until he should be delivered by due 
course of law, which meant delivered In extradition. That this 
was a conformity with the extradition treaty and the statutes 
made to carry it into effect, and was sufficient. 

The proof consisted, 1st. Of the copy of a warrant to arrest 
Zink, issued on the 20th September 1880, in Franklin county, 
State of Ohio, by Mathias Martin, a Justice of the Peace, on the 
complaint on oath of Frank Hickock, embodying in it a copy of 
his deposition,charging Zink with uttering a forged w^riting obli- 
gatory,viz, a check with a forged certification of acceptance on it, 
drawn on the Hocking Valley National Bank, for §2,000, to the 
order of Hickock, dated 12th September 1879, the forged certifi- 
cation of acceptance being signed by the name of the cashier of 
said Bank. 

2nd. A deposition made by Hickock before Mr. Justice 
Carox, on the 27th September, 1880, in which the peti- 
tioner's identity was proved with the person so prosecuted in 
• Ohio, and his signature to the check in question. This deposi- 
tion also establishes the following facts, viz : An understanding 
come to between Hickock and Zink to exchange promissory notes 
of the Door, Sash and Lumber Co.,of which Hickock was manager, 
for Zink's check ; the giving of the notes to Zink,since paid by the 
Co. ; and Zink's check in question, being found by Hickock in the 
hands of one Spenser, a book-keeper of the Lumber Co., as re- 
ceived from Zink ; that it then bore across the face of it, written 
in red ink, the words " GK)od for $2,000, J.W. Faringer, cashier," 
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thus representing its acceptance as good by the bank on which *Jj^J|' 
it was drawn ; that it was deposited with the bankers of the 
Lumber Co. ; that it was returned by them dishonored with the 
statement that Mr. Faringer said the acceptance or certification 
was forged ; a conversation between Hickock and Zink at Quebec, 
in August, 1880,in which Hickock asked him,Zink,why he passed 
the check on them, to which he, Zink, answered that he w^as in so 
much financial trouble he did not know what he w^as doing, that 
if he had been left alone he hoped in time to be able to pay it. 
That Hickock afterwards asked him if he wrote the acceptance 
across the face of the check, and he said he did not w^ish to answer 
that question. That Hickock had a further conversation w^th 
him in gaol, on Friday, 24th September, in which Hickock put to 
him the question : " What induced you to pass that check on us ?" 
to which he replied, that he became embarrassed by buying* mar- 
gins on grain in New-York ; he also said that if he was not pro- 
secuted he would be able in a few years to pay this obligation 
and other obligations, but if he w^as prosecuted he could not. He 
then also stated that there was another prisoner confined there 
who was in the same difficulty as himself. That Hickock there* 
upon asked him what the other prisoner had done, to which he 
replied, that the other prisoner had committed forgery here in 
Quebec, and had been put in for two years. 

These are the facts and proceedings that now come up for 
examination on the writ of habeas corpus. 

I feel the case to be one of extreme delicacy. I am in effect 
called upon to review and supersede, if I should consider the 
law called for it, the action of a judge of equal authority in such 
cases. But the petitioner on this application has a right to insist 
on obtaining my opinion and judgment, and to the benefit of it, 
should it be in his favor. 

The practice in such cases, and the extent to which the Im- 
perial and Dominion Statutes control them^ have I take it, been 
settled by the case of Rosenbaum, 18 L. C. J., p. 200, and the 
case of Worms, 22 L. C. J., p. 109. 

I believe it is conceded that the offence charged against 
Zink, the uttering a forged instrument, fails within the category 
of the extradition crimed provided for in the treaty in question. 
And it may be assumed as incontrovertible that without the 
existence of the treaty, and the statutes passed to facilitate its en- 
forcement, there would be no power to detain the petitioner un- 
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*^z?nk!* d^r a commitment such as the one now in question. And to war- 
rant his detention it must be shewn that he is held under a 
provision in the treaty and statutes which authorize it. 

It must appear that the case of the petitioner falls within 
the class of cases so provided for, and that he has been commit- 
ted under the authority of, and in conformity with the pro- 
visions of the treaty and statutes. 

Let us examine the objections taken to his being so commit- 
ted and held. 

The first is that Mr. Justice Caron has not in the commit- 
ment set forth the fact that he is a judge qualified to act in ex- 
tradition matters. This objection is, to my mind, clearly without 
foundation. He is a judge of a Superior Court, a class designated 
by the treaty itself as having the requisite authority. As such Su- 
perior Court judge, his authority and jurisdiction are recognised 
by law, and presumed, without the necessity of their assertion 
by him. 

I will, for the moment, pass over the second and third objec- 
tions, with a view first to dispose of some points made as to the 
manner of stating the offence, and some criticisms on the proof. 

4th. That the charge should not have been for uttering a 
forged check or order for the payment of money, and a forged 
certification of acceptance thereof, but it should have been a 
single charge of uttering the forged certification or acceptance. 
To whatever extent such an objection might be available for 
defence on a trial, I deem it too technical to be of any force as 
affecting a proceeding like the present ; the same nicety is not 
required as in an indictment, <he offence is substantially coin- 
prehended in the descriptive allegation. It is the duty of judges 
to facilitate the legal remedies, and further the execution of the 
treaty, and I must be influenced by this motive in dealing with 
such an objection. 

5th. That the forging of the acceptance of a check was not 
a crime either by the laws of the province of Quebec, or of the 
state of Ohio. 

I am not disposed to give much weight to this objection. I 
think it is forgery under our statute and at common law, and if 
a crime here, it'would be presumed to be a crime in Ohio, unless 
the contrary were shewn by proof. 

6th. That the foreign law should have been proved. I do 
not think so. By the issuing of the warrant of arrest in the United 
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States, (State of Ohio), a presumption is raised that the offence ^S'^i]" 
therein charged against Zink, amounts to the crime of forgery 
there. Besides, it seems to me that the foreign law must be pre- 
sumed similar to our own until the contrary is shewn. Again, 
forgery belongs to that class of offences which are evil in their 
nature, and are held criminal in all civilized countries. 

7th. That no prima facie case of presumption of criminality 
was established by the evidence, that would justify the peti- 
tioner being committed for trial if the alleged offence had been 
committed in Canada. 

It is a much debated point whether I should examine and 
appreciate this evidence on a writ of habeas carpus. There are 
authorities in favor of this power being exercised. See the opi- 
nion of C. J. ElfcHARDS, in Burleys case, 1 U. C. L. J., p. 46, quoted 
w^ith approbation in Clarke's Criminal Law of Canada, p. 62 and 
the case of Kernotty decided by Judge Sullivan, at Toronto, re- 
ferred to by Clarke, on Extradition, p. 104. 

If it might be so reviewed, let us see what this evidence 
amounts to. 

Proof of the uttering of a document could imply no crimi- 
nality until it was proved that the document was forged. In 
this case there is no direct proof either of the forging or of the 
uttering of the certification or acceptance of the check. Hickock, 
the only witness examined, does not swear to either, and the 
admissions which he speaks to, if they prove anything at all, it is 
at most the uttering only, without any proof that the document 
uttered was forged ; they are perfectly consistent with the non 
existence of a forgery. Zink was liable as drawer of the check ; he 
might fairly enough have admitted his liability and promised 
to pay his dishonored paper, without any inference being drawn 
therefrom that it or the acceptance thereon was forged. True, 
reference was made to another person being in the same diffi- 
culty as himself for a forgery, and perhaps, as the matter had 
then certainly been mooted, and Zink was in gaol on some 
charge, although the complaint made in this case had not 
yet been lodged, the learned judge may have come to the con- 
clusion that, taken with the other admissions, it afforded some 
evidence of the charge, and as such might be made a question 
for the jury. I should consequently hesitate to dispute his right 
to say there was some evidence, although for my own part I 
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^^zuTk!* would be much disposed to consider that there was not suffi- 
cient evidence to make out a prima facie case. 

This point becomes of importance in connection with the 
2nd and 3rd objections raised by the petitioner. 

The force of the treaty, and of the statutes passed in aid of 
it, being all that can be invoked in support of a like commit- 
ment, should it be found to go beyond the authority by them 
granted, and order a detention not therein authorized or not in 
accordance with the terms thereby prescribed, such detention 
cannot be valid ; there could be no power to detain under a com- 
mitment not in conformity with the treaty and statutes. If it 
stated a different cause, or one varying from the requirements of 
the treaty and statutes, it would be illegal ; if it failed to state a 
cause in accordance with the treaty and statutes, it would be 

defective and insufficient. • 

« 

The treaty provides for the surrender in extradition upon 
such evidence of criminality, as* according to the law of the 
place where the fugitive or person charged is found, would jus- 
tify his apprehension and commitment for trial, if the crime or 
offence had been there committed. And if the judge before whom 
it is taken should deem it sufficient to sustain the charge, he is 
to certify the same to the proper execHitive authority in order 
that a warrant may issue for the surrender of such fugitive. The 
statute 31 Vic, cap. 94, passed to carry the treaty into effect, 
after reciting this provision of the treaty, enacts that it shall be 
lawful for the judge in such case to commit the person accused to 
gaol, there to remain until surrendered according to the stipula- 
tion of the treaty, or until discharged according to law. He is 
also forthwith to deliver to the Governor a copy of all the testi- 
mony taken, that a warrant may issue upon the requisition of 
the United States for the surrender pursuant to the treaty. 

The commitment should follow the terms of the treaty and 
the statute and give the alternative of being discharged accor- 
ding to law in case of non surrender. 

The judge in this case has not certified that he deemed the 
evidence sufficient, so as to enable the Governor General, should 
he be so willed, to act upon it by surrendering the accused. 

In place of leaving the discretion of the surrender to the 
Governor General, to whom it belongs, he has himself deter- 
mined that the accused should be surrendered. 
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After certifying that the present petitioner had been char- 'zKlL** 
ged before him with the offence in question, he proceeds as fol- 
lows : " And forasmuch as I have determined that the said L. 
" Charles Zink should be surrendered in pursuance of the said 
** statute, and treaty stipulations, on the ground of his being ac- 
** cused and charged of the crime aforesaid, &c." 

It is clear to me that it was not within the judge's province 
to determine that the accused should be surrendered, nor did it 
follow that he should be surrendered merely because he had 
been accused and charged of the crime for which his surrender 
had been demanded, although he might in the discretion of the 
Governor General have been surrendered if the judge had certi- 
fied that he deemed the evidence sufficient. We have thus 
nothing to determine whether the evidence was sufficient or the 
contrary ^I cannot supply this defect in the commitment, and if 
I were left to determine from my own inspection as to the suffi- 
ciency of the evidence, I would be much disposed to say that it 
was insufficient. 

As to this being a fatal defect, see the opinion of Chief Jus- 
tice KiTCHlE, of the now Supreme Court, as given in the case of 
the CliesapeakCy to be found in the Sessional Papers ol the Par- 
liament of Canada, vol. 10, No. 8 of 1877, sessional paper No. 17, 
p. 48. 

Clarke's Criminal Law of Canada, at p. 66, says : " A warrant 
" of commitment, which does not shew that the magistrate 
*' deemed the evidence sufficient according to the laws of the 
*' province in which he has been apprehended, to justify the ap- 
" prehension and committal for trial of the person accused, if the 
" crime of which he is so accused had been 'committed therein, 
" is bad." 

On the last point, viz : That the commitment should have 
directed the detention, in the terms of the statute, until surren- 
dered according to the stipulation of the said treaty or until dis- 
charged according to law, it has been argued with much plausi- 
bility,that because the commitment,at the outset,shewed that the 
judge was acting under the treaty and statutes in question, that 
the detention decreed by him could be no other than for the pur- 
pose of surrender under the treaty. But in such matters nothing 
can be intended, all must be clearly expressed. If it were an 
open question of construction, however much I wished to avoid 
strict technicalities,! might still consider that there was substan- 
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'^zhlk!* ce and reason in the objection. In the face of adjudged cases, 1 am 
precluded from reconsideration of the point. Chief Justice Rit- 
chie's opinion in the case above alluded to, affords also a clear 
authority on this point, as does also the case of Besset, reported 
in English Law Journal, 14, 1845, p. 17, of magistrates' cases. 
To the last case it was objected that it did not appear that there 
was a requisition from the French Government, by whom Bes- 
set's surrender had been demanded, as a fraudulent bankrupt ; 
but the case, as I read it, did not turn upon this, but on the in- 
sufficiency of the concluding terms of the commitment; the crime 
' having been committed in France, the commitment should have 
been until delivered up in pursuance of a requisition of the 
King of the French, and in that case the principle was conced- 
ed, that when a person is committed in pursuance of a special 
authority, the terms of the commitment must be special, and 
should be in the terms of the law or statute authorizing the com- 
mitment. The objection taken in that case was that the commit- 
ment did not conform to the terms of the statutes authorizing the 
surrender of fugitives, but was general, " until he be discharged 
by due course of law," and the objection was sustained. 

Anderson's case, 11 U. C. C. P. Rep., p. 10 and 54, is exactly 
in point. The words used in his commitment were " until he 
shall be thence delivered by due course of law," identical in 
their signification with those made use of in this case, and the 
judges of the Court of Common Pleas were unanimous in holding 
the commitment bad. Chief Justice Draper remarked : " It is 
laid down as a general rule deducible from and confirmed by 
numerous authorities, that where a man is committed for any 
crime, either at common law, or created by act of parliament, 
for which he is punishable by indictment, then he is to be com- 
mitted until discharged by due course of law. But where the 
committal is in pursuance of a special authority, the terms of 
the commitment must be special, and must exactly pursue that 
authority." And he cites Mash's case, 2 "W. Bl. 805, and numerous 
others. 

Clarke, in his Criminal Law of Canada, p. G4, remains: "The 
* commitment authorized by the statute is peculiar. It is not a 
" commitment for safe custody, in order that the party may be 
" afterwards brought to trial within our jurisdiction, but it is a 
" commitment for safe custody, only until the Governor, upon a 
*' requisition made by the United States, shall, by his warrant, 
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« 

" order the prisoner committed, to be delivered to the person au- Exp-ne 
** thorized by the United States to receive him, to be tried for the 
" crime charged, or until the Governor order the discharge of the 
" prisoner, which he has power to do notwithstanding the deci- 
" sion of the magistrate that the evidence is sufficient to warrant 
" his surrender." 

Entertaining these views I am constrained to decide that 
Zink is illegally detained, and 1 order that his commitment be 
quashed and that he be discharged from imprisonment. 

There is something in the circumstances and evidence to 
create a suspicion against him, and should there be a failure of 
justice, it is to be regretted, particularly in executing the laws of 
extradition depending upon treaty arrangements, where the ut- 
most good faith should be observed for their fulfilment. 

Dfinbaff Q. C, for Petitioner. 

Alleyn^ Q. C, for the Crown. 

Irvine 8f Pemberlon^ for the private prosecutor. 
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LEFEBVRE v. PROULX. 

PRESCRIPTION. 

JuG£ :>^Qae Ics soins et la iioiirriture donn^-H H de8animauz i^ar un fcrmler sc preset i- 
vent par cinq aiiH. 

Casault, J., dissentiem. — Le jugement soumis a la r6vision 
a accueilli la demande pour 2 items : le premier au montant de 
$90 pour hivemage i)endant deux hivers (dficembre 1869 a 1871), 
de 15 bStes a comes avec foumitures de | seulement du fourrage 
requis ; le deuxieme, $50, pour balance d'une vente de grains, 
fourrage et animaux, en septembre 1878. Le defendeur a opposg 
au premier item la prescription de 5 ans ; au deuxieme, paiement 
par un re^u, en date du 13 octobre 1878, pour $150 en extinction 
de tout compte : et aux deux, une d£n6gation g6n6rale. 
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LefeLrre j^ demaudeur a, par reponse sp6ciale, ni6 le re^u, et dit que 

prooix. Iq defendeur ne lui avait, a sa date, pay6 qu'un a compte sur sa 

dette, que lui le demaudeur ne savait ni lire, ni fecrire, qu'il 

etait sourd, et qu'il avait fait sa marque au renu sans en con- 

naitre la teneur. 

Le tgmoin au refu prouve la reponse speciale, et le juge- 
ment, quant a ce deuxieme item, ne souleve pas de difficulte. 

Quant au premier, le jugement dit que . la dette n'est pas 
prescriptible par 5 ans, et de plus que, la prescription ne pou- 
vant 6teindre qu'une dette existante, le dfefendeur, qui avait nie 
celle-ci par son exception m6me, ne pouvait invoquer la pres- 
cription. 

Je ne crois pas ce second motif du jugement fonde en droit. 
Si la dette etait prescriptible par 5 ans, elle ne i)ouvait Tdtre 
qu'en vertu de Particle 2260 C. C. Or I'article 2267 du mfeme 
code dit express6ment que, dans le cas de la prescription men- 
tionn§e & I'article 2260, '* la creance est absolument 6teinte, et 
" nuUe action ne peut-6tre re^ue apres Vexpiration du temps fixe 
*' pour la prescription." 

Cette prescription n'est plus, comme on le voit, une simple 
fin de non-recevoir. Elle Steint absolument, c'est-a-dire, sans 
condition ni r6serve et sans aucun recours possible, et la dette 
et le droit d 'action. Cette prescription n'a pas m6me besoin 
d'etre invoqu6e : la creance n'a plus d'existence, le creancier n'a 
plus de droits qu'il puisso poursuivre en justice. Le defen- 
deur pent repondre par une simple den^gation a la demande de 
la dette que cette prescription a an^antie : car on lui demande le 
paiement d'une dette qui, a sa face mdme, n'a pas d'existence en 
loi. 

Mais I'autre motif, celui que la dette reclamee n'est pas 
prescriptible par 5 ans, me parait bien fonde. 

La regie g6n6rale est, (C. C. 2242), que '* toutes choses, droits 
'* et actions dont la prescription n'est pas autrement r6gl6e par 
" la loi, se prescrivent par SO ans." II faut done, pour qu'une 
prescription d'une moindre durfee puisse 6tre invoquee; qu'elle 
soit prononc^e par la loi. Si elle ne Test pas, la dis]x>sition gen6- 
rale re^oit son application. La prescription est pour le creancier 
la perte d'un droit ; c'est un sacrifice que la loi lui impose dans 
un but d'int6rSt public et de tranquility priv6e. Comme toutes 
les lois de cette espdce, elle doit 6tre restreinte aux cas qu*elle 
gnonce ; et similitude, quelque grande qu'elle soit avec 
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d'autres qu'elle ne mentionne pas, ne permet pas d'y soumettre i-^'^y^'* 
ces derniers. Pour eux ils tombent sous la regie gfenfirale que ^'^"^** 
fait I'article 2242 qui les couvre tous. 

On ne pent, nuUe part dans le code, trouver une autre pres- 
cription qui s'attache au premier item de la demande en cette 
cause, sans diviser et dfecomposer la foumiture qui en fait Tobjet 
et qui consiste dans le logement, les soins et moiti6 de la nourri- 
tare fournis aux animaux. Le tout forme une seu^e operation 
comme la pension fournie aux individus. Celle-ci pent aussi se de- 
composer en logement, usage de meubles, service et nourriture. 
Mais le legislateur a si bien compris qu'on ne pourait pas divi- 
ser ainsi la pension pour y appliquer les diverses prescriptions 
qui pourraient affecter chacune des parties de I'operation, si elles 
etaient divises, qu'il a cree pour cette demiere une prescription 
speciale par Tarticle 2262 du C. C. La prescription que cet article 
6tablit ne pent pas s'appliquer a la pension des animaux ; pour 
^\\e la loi est muette : cette pension est '* une des choses dont la 
" prescription n'est pas r6gl6e par la loi," et k laquelle le code 
applique celle de 30 ans. On ne pent pas plus dire, dans ce cas, 
qu'il y a vente des fourrages, (que le demandeur n'a fournis que 
pour moltie), que location de la bMisse ou les animaux ont ete 
loges, ou location des services des personnes qui leur ont donnfi 
les soins requis. 

L'operation encore une fois comprend et ne forme qu'une seule 
chose des trois qui la composent. "Voir decisions sous statut de 
fraude.en Angleterre, et ici sous ce statut et la 10 et 11, V., ch 11, 
8. 8, qui a introduit dans la province du Bas-Canada Tamendement 
qu'avait fait au statut de fraude (29 Car. 2, ch. 3), Tacte 9 Greor. 4, 
ch. 9, s. 7, et, entre autres decisions, celle ici de Hough v. TurnbulL 
Le statut exigeait un 6crit pour la preuve de toute vente de mar- 
chandises de JCIO sterling ou plus, dont partie n'6tait pas accep- 
tee, ou dont partie du prix n'6tait pas pay6 comptant, etc., etc. 
On a toujours decide en Angleterre, et ici, en revision et en 
premiere instance dans la cause sus-citee, que cette regie quant a 
la preuve etait de droit fetroit, et qu'elle ne pouvait pas s'etendre 
a un contrat qui comprenait une vente et un louage d'ouvrage 
pour cr^er la chose vendue, telle que une voiture, un piano que 
s'obligeait de faire le vendeur. Dans cette cause de Hough v. 
Turnbull, il s'agissait d'une voiture que le demandeur avait, 
moyennant un prix determine, entrepris de faire pour le d6fen- 
deur. Ce dernier objecta k la preuve orale et soutint que le sta- 
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tut en exigeait une par 6crit. Mais sa pretention fut rejetfee par 
la Conr Snperieure pour ce district, le 6 avril 1869, et par la 
Cour de llevision, le 8 juillet 1869. 

La pension fournie auz animaux n'a aucun caractere com- 
mercial. Si elle en avait, on pourrait a ce titre y appliquer la 
prescription que le code civil fitablit pour les matieres com- 
merciales. 

II pent paraitre douteux qu'un homme, qui n'est pas riche, 
ait laisse en^ suspens pendant 7 a 8 ans, de 1871 a 1878 annee ou 
Taction a 6te prise, une dette pour lui aussi considerable ; mais 
il ne faut pas oublier que le defendeur Ta niee ; et que, tout en 
admettant que ses animaux ont 6te en partie nourris, logteet soi- 
gn^s par le demandeur, les deux hivers mentionn^s an compte de 
ce dernier, il soutient, dans sa deposition comme temoin, ne lui 
rien devoir et I'avoir pay 6 par Tusage d'un jardin iwtager et 
d'autres liberal itfis qu'il n'a ni plaidfees, ni prouvees. On comprend, 
en presence de ces den^gations et de ces assertions, que le deien- 
deur n'a pas m6me voulu coucher dans ses defenses, que son 
fermier a du forcement attendre que son affermage fut termine 
avant de le poursuivre, et c'est ce qu'il a fait un mois environ 
apres (le 9 novembre 1878.) 

De plus le re9U invoque par le defendeur, et qu'il a presents 
au tribunal comme un reglement de tout compte entre lui et son 
fermier, mais qu'il n'a pas prouv6, fait assez voir ^ qui le deman- 
deur avait affaire, et les chicanes qu'il etait de son inter6t de ne 
pas braver tant qu'il 6tait sur la ferme. 

Je crois que le jugement doit 6tre confirme. 

Meredith, C. J. — ^This action is upon an account, alleged 
to be due by the defendant to the plaintiff; two items of which 
are as follows : 

D6cembre 1869 a 1871. 

" Pour hivemage de 15 b^tes a come, deux hivers, avec la 
" moitie du fourrage fourni par le demandeur, et son temps, a $8 

" par mois $96. 

(Judgment allows $90.) 

" Septembre 1878. — ^Vendu un lot de divers grains, et deux 
** taures ou veaux pour $150, balance due sur $150 $51." 

The defendant, as to the first of the said items, pleaded the 
prescription of five years ; and his plea was rejected. The judg- 
ment as to this point being as follows : " Que le dfifendeur 
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'' n*admettant pas que les hivernements aiont eu lieu, ne peut ^^f^^* 
** plaider la prescription, et que, d'ailleurs, il n'existe pas de telle ''"'"** 
'* prescription." 

The majority of the court cannot adopt either of the pro- 
positions advanced in the coimdirant just cited. The item 
under consideration is composed partly of a charge for manual 
work, done by the plaintiff for the defendant, and partly for 
moveable effects, sold by the plaintiff to the defendant, and, 
therefore, is we think subject to prescription under* article 2260 

The plaintiff charges, for time given, and fodder provided, 
$8 per month. It is admitted that if he charged $4 for the time, 
and 94 for the fodder, the prescription of five years would 
apply ; but it is said because he combines the two in one, the 
prescription, by reason of that operation,becomes six times longer 
than it would otherwise have been ; and instead of a prescrip- 
tion of five years, we are to have a prescription of thirty years. 
The proposition thus advanced does not appear to the majority of 
this court to be justified by the letter ; and is, we think, wholly 
at variance with the spirit of our law. 

Reference has been made to the decisions of the English 
Courts,under the statute of limitations ; but it is now admitted by 
the highest authorities that the construction put upon that sta- 
tute by the courts, was contrary to its true principles. On this 
subject, in the case oi Fisher x. RusseU (1)1 had occasion to 
observe : *' the Courts in England in order to avoid the hardship 
'' which in particular cases would have been caused by a strict 
*' adherence to the statute of limitations, allowed the slightest 
" and most ambiguous expressions to revive an old and extin* 
" guished debt." (2) • 

" The construction thus put upon the statute had operated 
*' almost a repeal of its provisions, (3) and Lord Eldox in Bailie 
•* V. Sebbold, (4) declared that the statute had been construed 
" with a view to defeat, not to promote, its object, and that the 
" established construction was against its true principles." 

For these reasons we think we cannot now be guided by 

the English decisions upon the statute of limitations, and being 

» ' " ' 

(1) 4 L. C. Bep. p. 248. 
(*J) Angell on Lim., Chap. 20, sec. 2, p. 220. 
(SVStarkie on £v. paru 1, p. 6^4. 

(4) 15 Vesey, p. 185, cited in Angell Qn LimitationSi p. 223 ; see also remarks of Ch. 
J. Best, 5 Bingham, p. 431. 

18 
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lifebrre q{ opinion 06 WO atc that the item in question is subject to the 
iroaix. prescription established by article 2260, it follows that under 

article 2267 the debt is absolutely extinguished, and that no 

action can be maintained upon it. 

The defendant, therefore, cannot loso the advantage of tho 
prescription pleaded, for want of an admission such as mention* 
ed in the judgment. It may be added that it seems most impro- 
bable that if the plaintiff, who is a poor man, had a legal claim 
against the defendant, who is a man of means, for a sum of 
money such as that now claimed, he would have allowed nearly 
ten years to elapse without having received any thing on 
account of it. It is also deserving of remark, that when the plain- 
tiff sold his harvest to the defendant, as hereinafter mentioned, 
no allusion appears to have been made to this claim, although 
there were discussions as to the amount to be received by the 
plaintiff from the defendant. 

Upon the whole we think the claim so made for a debt alle* 
ged to have accrued between 1869 and 1871, is an afterthought, 
that as to that debt the plea of prescription ought to have been 
maintained, and that to that extent, the judgment must be 
reversed. 

The remainder of the observations of the learned Chief Jus- 
tice were as to the evidence in support of the claim for $51, as 
to which the three judges in review thought the judgment 
under review was right. 

The judgment was in consequence confirmed as to the $51 
and reversed as to the $96. 

The Court, &c. Considering that, as to the sum of fifty dol- 
lars allowed to the plaintiff on account of the second item in 
his account in this cause filed, there is no error, doth confirm 
the judgment in this cause rendered in so far as regards the said 
sum of fifty dollars and the interest thereon allowed, and to no 
greater extent ; 

And seeing that the first item in the said account is in the 
following words : 

" Dec. 1869 a 1871. 

Pour hivemage do quinze betes a cornes deux hivers, avec 
la moiti6 du fourrage fourni par le demandeur et son temps a 
huit piastres par mois, $96." 
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Seeing that the said charge is partly for manual work done 
by the plaintiff for the defendant and partly for moveable effects 
sold and delivered by the plaintiff to the defendant. 

That there can be no doubt that if the plaintiff had charged 
separately for his said work and for the said moveable effects, 
his claims for the said work and for the said moveable effects 
would have been subject to a prescription of five years, and that 
the plaintiff by combining the said two charges in one, cannot 
change the prescription to which the said charges are liable 
from a prescription of five years to a prescription of thirty years. 

Considering therefore that in the judgment in this cause 
rejecting the defendant's plea of prescription there is error, this 
court doth, excepting as to the above mentioned sum of fifty 
dollars and the interest thereon allowed, reverse the judgment 
under review to wit, the judgment rendered in this cause on 
the tenth day of December last, and doth condemn the defendant 
to pay to the plaintiff in addition to the said sum of fifty dollars 
with interest from the eleventh day of November one thousand 
eight hundred and seventy-eight, costs as in an action for fifty 
dollars. 

And this court doth condemn the plaintiff to pay to the de- 
fendant his costs here in review. 

Dissentiente the Honorable Mr. Justice Casault. 

BoudreauU, for Plaintiff. 
McDougall^ Q. C, for Defendant. 
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19th OCTOBEB 1880. 

No, 1798. 

Coram Meredith, C J. 

L'HEUREUX V. MABTINEAU. 

ATTACHMENT— AFFIDAVIT. 

Held :~>CoDforniab] j to the judgment of the Court of Appeals, in Hurtubise v. Bowrrd, 
23 L. C. J., p. 138, that, in an affidavit for an attachment, it is not necef^sary 
to state the date of the debt, nor the place at which it was contracted. 

2. That conformably to the judgment of the same court m DallivMre t. 
Brooke, 6 Bey. Leg., p. 666, the allegations in an affidavit for an attachment 
under 834 C. P., as to the grounds of the plaintiiTs belief that the defendant is 
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I/Benrenx immediately about to secrete his property, &c^ &c, may be stated aeoordiog 

^rartiuMu. to form 45 of the G. P., although that form is given in connection with anuther 

article, namely article 842. 

Per curiam. — ^The parties have been heard upon a motion to 
quash the attachment. 

The first three reasons urged against the affidavit are, in 
efiect, that the affidavit does not state the lime and place at which 
the debt alleged to be due by the defendant, was contracted. 

In Maguirex. Rockelt, (1) I held that an affidavit for capias 
" need not state when the debt was contracted, nor show that it 
" was contracted w^ithin the five years next preceding." 

In the case of Ilurltibise v. Bourrel the Court of E^view, at 
Montreal, held the affidavit for capias to be insufficient, '^ en 
*' autant qu'il n'indique pas la date a laquelle la dette qu'il re- 
" clame a 6t6 contractee, ni le lieu ou elle a 6t6 contractee." (2) 

But the Court of Appeals after a careful examination of all 
the authorities on the subject, came to a different conclusion, de* 
ciding : " Que les allegu6s qui dans une declaration seraient suf 
" fisants pour expliquer la nature de la demande, le sont egale- 
" ment dans un affidavit pour capias, et qu'il fC^lait pas nioessaire 
'* dans cette cause d'alleguer dans Taffidavit a quel endroil ni 
'* quand la dette avait £te contractee. (3) 

The practice therefore, on this point, although in principle 
it may admit of difficulty, must now I think be considered set- 
tled by the judgment last mentioned. 

The fourth reason assigned against the affidavit is in effect: 
" Que le defendeur n'allegue pas d'une ' maniere positive que le 
'' defendeur cache et recele ses biens, dans le but de frauder see 
" cr6anciers et le demandeur en particulier, et qu'il se borne a 
" affirmer qu'il en est inform6." 

The part of the affidavit thus impugned is in these words : 
" Que le dit deposant est inform^ d*une maniere croyable, a 
'' raison de croire et croit vraiment dans son &me et conscience 
*' que le dit Louis Martineau recele ses biens, dettes et effets dans 
" la vue de frauder ses crfeanciers, etc." 

I do not think that, under ordinary circumstances, a con- 
scientious man could be expected to speak in more positive terms 

(1) 3 Q. L. R., 347. 

(2) 23 L. C, J., p. 131. 

(3) Same coBe and vol., p. 138. 
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than those used in the aflBidavit before us,\vith respect to the in- •-'"*; 
tentions of another. Moreover the affidavit is in accordance with "•'<•"••" 
the form 46 of the code of procedure, which although given in 
connection with the article 842, has been regarded, and may 
well be regarded, as explanatory of the nature of -the affidavit 
required by article 834. 

Judgment was rendered by me in accordance with the 
above views, in No. 279, Carrier v. Bailly, June 18*73, and by 
Judge Torrance, in Clement v. Moore, ^1869), 13 L. C. J., 163. 

In Griffith v. McGovern, an affidavit such as that now before 
us (being according to No. 45 of the code of procedure), was on 
the 13th September 1871, at Sherbrooke, held sufficient by Mr. 
Justice Eamsay, then an assistant judge of the Superior Court. 

The same affidavit was declared to be insufficient by the Su- 
perior Court, at Montreal, on the 25 th June 1872 ; (1) but the 
last mentioned judgment was reversed in appeal by Ch. Justice 
DuvAii, and Judges Badgley and Taschereaxt, on the 24th 
June 1873, Judges Drummond and Monk dissenting. (2) 

In Dallimore v. Brooke, the Superior Court, at Montreal, on 
the 5th June 1872, again held that an affidavit such as that now 
before us was not sufficient. (3) The judgment so rendered 
was confirmed in review ; but by the judgment of the Court 
of Appeals, on the 15th September 1874, the Judges being Dorion, 
Ch. Justice, and Monk, Taschereau, Ramsay and Sanborn, JJ., 
the affidavit was, as to form, held sufficient ; the head note of the 
last mentioned case being : " That the form No. 45 of the code 
" of civil procedure is sufficient to meet the requirements of ar- 
" tide 834 of the said code." (4) 

The consonants of the judgment of the Court of Appeals 
in that case are as follows : 

" Considering that the affidavit on which the writ of 
" attachment or 5at5ie-air^^ avant Jugement issued in this cause is in 
'* the form usually followed before the enactment of the Code of 

(1) Qriffith V. McO<n>emy 16 L. C. J., p. 330. 

(2) FWe w/ra, p. 282. 

(3) The words of the affidarit in DaUimore v. Brooke, are as* follows : '' And this 
" deponent farther saith that he is credibly informed, and hath every reason to beliere, 
" and doth yefilj in his conscience believe that the said defendants are now immediately 
** about to secrete their estate, debts and effects with an intent to defraud the plaintiff 
" and their creditors." 

(4) 6 Rer. Leg., p. 660. 
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LUnnreux u (jj^.jj Procedute, and is according to the form No. 45 given in 

" Considering that the said aflSdavit fulfils the requirements 
" of article 834 of the said code, which article has not in effect 
** altered the previous law on the subject, and that the said affi- 
** davit was sufficient to justify the issuing of the said writ of 
" saisie-arriL avant fugement, provided the allegations therein con- 
" tained were well founded " 

The affidavit in this cause, as to the point under considera- 
tion, exactly agrees with the affidavits in Griffith v. McGovern, 
and Dallimore v. Brooke ; and as the judgments of the Court of 
Appeals in those cases decide that an affidavit in '^ the form No. 
" 45 of the code of civil procedure is sufficient to meet the requi- 
" rements of article 884 of the said code," I think that the prac- 
tice in that resjiect must also be deemed settled, and that the 
affidavit before us, as being in accordance with that practice, 
must be considered sufficient. 

The fifth reason alleged in support of the petition is in effect 
that the ground of action stated in the declaration is different 
from the ground of action stated in the affidavit. 

In support of this contention the defendant cited MaUhoi v. 
Bernier, 1 L. C. R., p. 889. In that case the court quashed the ca- 
pias and in the considerants of the judgment declared " no judg- 
** ment can be pronounced in this action, for the causes stated 
" and set forth in the plaintiff's affidavit aforesaid." A similar 
declaration could not be made in this case, as probably for the 
greater part of the amount claimed, the declaration and affidavit 
agree, but on the other hand, it is beyond doubt that a large part 
of the amount claimed by the declaration is not covered by the 

affidavit. 

The argument before me had reference mainly to the first 

four of the defendant's objections, and the point now being con- 
sidered, which is not free from difficulty, was not fully discus- 
sed. Under these circumstances the course that I am about to 
adopt is to reject the first four objections urged by the defendant^ 
which all go to the form of the affidavit, and to reserve to the 
defendant any . rights he may have, under the fifth objection, 
founded on the difference between the cause of action as alleged 
in the declarati6n, and the cause of action as alleged in the affi* 
davit Judgment accordingly. 

F. X. Lemieux, for Plaintiff. 

MacKay 8f Turcotte, for Defendant. 
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Note.— Below are given the affidavit in Griffith v. McGovern, ^ "•;'-» 
above referred to, and the judgments of the Superior Court, Court *'*"' 
of Keview, and Court of Queen's Bench in that case. 

Province of Quebec, ) t *i c^ • •- • / 

District of St. Francis, ^'^ ^^'^ ^^''^^'"'^ ^^"'•^- 

James Griffith, of the Town of Sherbrooko, in the district of 
Saint Francis, contractor, being duly sworn, doth depose and 
say : That Terence McGovem, of the township of Compton, in 
the said district, contractor, is well and truly and personally in- 
debted to the said deponent in a sum exceeding forty dollars, to 
wit, in the sum of of three thousand four hundred and thirty- 
three dollars, for that under and in virtue of a certain contract 
or agreement in writing duly made and executed by and be- 
tween the said Terence McGovem, and the said deponent at 
Lennoxville, in the said district of Saint Francis, on the twenty- 
third day of November one thousand eight hundred and sixty 
eight, the said deponent did agree to do the chopping, clearing, 
grabbing, earth and road excavation, embankments, excava- 
tions for culverts and bridges, the bridge culverts and cattle 
guards, masonry and all the work to constitute and complete 
the road-bed of that part of the Massawippi Valley Railway 
being from section 1475 to section 1623, both inclusive, and 
every work, matter and thing incidental thereto, and the said 
Terence McGovem, did thereby agree to pay ,the said deponent 
therefor the prices therein particularly mentioned and stated, 
and that the said deponent hath carried out in good faith and 
completed his said contract, and upon which contract there is 
now due and payable by the said Terence McGovem, to the 
said deponent the balance or sum of three thousand four 
hundred and thirty three dollars, which sum has been and is 
credited by the said Terence McGovem to be the balance due 
and payable by him to this deponent under the said contract, and 
for work and labour done and performed and materials for the 
same furnished by this deponent for the said Terence McGovem 
at his instance and request, and for divers goods and chattels 
furnished for and sold and delivered to the said Terence Mc*' 
Govern, by this deponent, at his instance and request, and for 
money lent and advanced to and paid, laid out and expended 
for the said Terence McGovem by this deponent,, at his instance, 
and request, and for money found to be due and owing by 
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Lit«,r.nx ti^o g^jj Tcrenco McGoA-em, to the said deponent upon a 
MutiiDMa. statement and settlement of account between them, to wit at the 
said township of Compton. And this deponent saith that he is 
credibly informed, hath every reason to believe and doth verily 
in his conscience believe that the said Terence McQ-ovem is im- 
mediately about to secrete his estate, debts and effects with in- 
tent to defraud the said deponent and his creditors, and without 
the benefit of a writ of attachment, saisie-arrfit simple, to seize 
and attach the estate, debts and effects of the said Terence 
McGrovern, and a writ of attachment saisie-arrfet to seize and at- 
tach the estate, debts and effects of the said Terence McGovem, 
in the hands and possession of Alfred Larocque, of the said 
township of Compton, farmer, and of Robert N. Hall; of the said 
Town of Sherbrooke, esquire, advocate, he the said deponent 
will lose his said debt and sustain damage, and deponent hath 
signed. 

TKe defendant McGovem, having petitioned the Court to 
set aside the attachment, on the ground of the insuflBciency of 
the said affidavit, the following judgment was rendered by 
Ramsay, A. J., Sherbrooke, 18th September 1871. 

The court having heard the parties by their counsel, exami- 
ned the record and deliberated ; Considering that the said Te* 
rence McGovern, petitioner, hath failed to show want of reason- 
able cause for the issue of the attachment in this cause, consi- 
dering the confession of judgment of said defendant, accepted 
by the plaintiff, doth dismiss the petition of said defendant to 
set aside the said attachment, with costs, and doth condemn the 
defendant to pay the plaintiff two thousand three hundred and 
fifty five dollars with interest thereon from the fifth day of 
November one thousand eight hundred and seventy, and costs 
of suit, distraction of which is awarded to G. H. Borlase, esquire, 
the plaintiff's attorney, and doth adjudge and declare the at- 
tachment herein made valid, and doth order and adjudge the 
Grand Trunk Railway Company of Canada, Garnishees, to pay 
the plaintiff one thousand six hundred and forty one dollars and 
sixty cents, less sixty cents for which they have been taxed, in 
part satisfaction of the plaintiffs judgment against defendant 
with costs. 

The following was the judgment of the Court of Review, at 
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Montreal, rendered on the 25th June 1872, present MacKay, ^-u^"""* 
ToBRANCE and Beaudby, JJ. MTtii«u. 

The Court now here sitting, as a Court of Review, haying 
heard the parties by their counsel respectively, upon the judg- 
ment rendered in the Superior Court, in and for the district of 
Saint Francis, on the thirteenth day of September one thou- 
sand eight hundred and seventy one, having examined the re- 
cord and proceedings had in this cause and maturely deliberated ; 

Considering that there is error in the said judgment of the 
thirteenth day of September one thousand eight hundred and 
seventy-one, to-wit, in dismissing the petition of the defendant 
to set aside the attachment in this cause with costs, and in 
holding good the attachment ; 

Doth, revising said judgment, reverse the same, and pro- 
ceeding to render the judgment that ought to have been ren- 
dered in the premises ; 

Considering that by article 834 of the code of procedure as 
in force when the said saisie-arr6t was taken out by plaintiff, 
such saisie-arrfit was (at the time of the issuing of it), allowable 
only upon an affidavit made in the terms of the said article as 
then in force, and that th«) affidavit of the plaintiff for *the said 
saisie-arrfit was not, and is not, in the terms of the said article ; 

Considering that the plaintiff did not, in his said affidavit, 
swear that the defendant was secreting his property with the 
intent to defraud his creditors and the plaintiff in particular ; 

Considering that the affidavit in virtue of which the said 
saisie-arr^t hath issued, was and is insufficient to entitle plain- 
tiff to said writ, and that the defendant's petition against it was 
and is well founded ; 

Doth adjudge that the said petition be maintained with costs 
to petitioner, and thereupon the attachment made under the said 
writ of saisie-arrdt is dissolved and set aside, but in other res- 
pects the judgment referred to, is confirmed, with costs in the 
said Sui)erior Court upon the saisie-arrftt and defendant's peti- 
tion and contestation of it, against said plaintiff, in favor of said 
petitioner, (the defendant), and with costs of this Court of Revi- 
sion against said plaintiff in favor of said petitioner, plaintiff in 
revision. 
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LMUareax Qii the 24th Juiie 1873, the Court of Appeals at Montreal, 

Mariinm. DuvAL, C. J., Drummond, Badgley, Monk, Taschereau, JJ., re- 
versed the judgment of the Court of Review, and restored that 
of the Superior Court, as follows : 

The Court, considering the affidavit made and produced by 
the appellant, plaintiff below, to obtain the writ of saisie-arrfet in 
this cause issued against tlie respondent, defendant below, is suf- 
ficient in law to entitle the said api)ellant thereto, and therefore 
for the reason aforesaid, that in the judgment by the Court of Re- 
vision, sitting at Montreal, rendered on the twenty fifth day of 
June one thousand eight hundred and seventy two, there is error, 
doth reverse and set aside the said judgment of the said Court 
of Review, for the reason above stated, and doth confirm the 
judgment in this cause, rendered by the Superior Court, sitting 
at Sherbrooke, on the thirteenth day of September one thousand 
eight hundred and seventy one, with costs in favor of the said 
appellant, against the said respondent as well in the said Court 
of Review as of this court. 

The Honorable Justices Drummond and Monk, dissenting. 
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Caram Meredith, J. C, Casault, Routhier, JJ. 

CARRIER V. BOUCHER. 

PROCEDURE — CERTIFICAT DU REGISTRATEUR — RAPPORT DE 

DISTRI BUTION — CONTESTATION. 

JroE :— Que «ou» le noaveau droit qui n'exige pa« d*iin cr<?ancier hypolLdcaire Tenf- 
lure d'uiie opposition afin de coufterver^ c« cr^accier n^est pas tenu de contester 
le certificat du r^gis^rateur en inenic temps qu*il conteste le rapport de distri- 
bution. (Casault, J. dm.) 

La prfesente cause fut inscrite en revision du jugement sui- 
vant rendu par la Cour Superieure siegeant a Qu6bec, lo 81 
decembre 1879 : 
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'* La Cour ayant entendu les parties par leurs avocats sur le ^'^•^ 
'' merite de la contestation faite par le demandeur a Titem 10 du 
" rapport de distribution nnm^ro un, file en cette cause ; 

'' Consid6rant que les cr6anciers colloquys, les nommes Le- 
'' mieux et Dallaire ont renonc6 a leurs droits hypothecaires 
** mentionn6s au iiumero diz du dit rapport, par leur lettre en 
*' date du 24 d6cembre 18t7, par laquelle ils s'engagent a donner 
" une quittance de Tobligation cit6e au dit numero dix du dit 
'' rapport, en consideration de trois cents piastres par an, alors 
" refus ; 

" Considerant que les reponses a la dite contestation ne sont 
*' pas fondles ; 

'* Benvoie les dites reponses'et maiutient la dite contesta- 
" tion, partant ordonne que la dite collocation soit biffee et mise 
'' de c6t6 avec depens, et que le montant d'icelle soit distribue a 
" qui de droit, avec d6pens en faveur du dit demandeur. 

GasaULT, J., dissentiens. — Le demandeur a, le 25 octobre 1879, 
conteste Titem 10 du projet de distribution No. 4, coUoquant 
Lemieux et Dallaire. Le projet porte le No. 1. Cette premiere er- 
reur est i6paree par la transcription dans la contestation de la 
collocation m6me ; mais cette transcription au long ne pent pas 
laisser de doute sur ce qui est contests, c'est la collocation mSmc 
et non la cr6ance ou Thypotlidque. Les conclusions de cette con- 
testation sont '^ que la collocation des dits Lemieux et Dallaire, 
etant Tarticle dix du rapport de distribution et collocation, soit 
rayee et biffee du rapport, et que le rapport soit modifi6 en con- 
sequence en distribuant le montant de la collocation des dits 
Lemieux et Dallaire, ainsi que celle du protonotaire qui la suit 
au profit des creanciers subsfquents et du demandeur, avec de- 
pens." 

Comme on le voit, cette contestation n'attaque que le rap- 
port et la collocation de Lemieux et Dallaire. Les moyens invo- 
ques au soutien de cette contestation ne sont pas fondes sur les 
pieces au dossier, sur les reclamations des parties et les droits 
qu'elles constatent, mais sur des faits noureaux et etrangers qui 
requierent une preuve et qui n'attaquent pas la collocation, mais 
la creance ou mieux Thypotbeque qui la garantit,et a laquelle le 
demandeur pretend que Lemieux et Dallaire ont renonce par un 
sous-seing prive du 24 decembre 1877. 

Lemieux et Dallaire ont oppos6 k cette contestation. 1°, Une 
r^ponse en droit demandant le rejet des moyens invoques et de 
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la contestation elle-m6me, parce que leur creance hypothecaire, 
6tant an certificat du rfegistrateur, c'etait, si elle avaitetSfeteinte, 
leur reclamation ou le certificat m^me qu'il fallait contester, et 
non le rapport. 2°. Une autre r^ponse qui est au soutien de la 
creance et de Thypotheque. 

Le ler decembre 18*79, le demandeur, par ses procureurs, a 
lui-m6me inscrit la cause pour fitre entendu ce jour-la, iant $ur 
la contestation de la collocation de Lemiettx et al.^ que sur la riponse en 
droit de ces dernier s d la dite contestation. Sur I'inscription est le 
consentement des procureurs de Lemieux et at. Le m^me jour les 
parties ont produit des admissions et des documents. 

Ainsi la reponse en droit a 6te sur la demande du deman- 
deur lui-mfime soumise avec le merite de la contestation du rap- 
port. Le tribunal derait en consfequeuce prononcer sur cette re- 
ponse en droit que lui soumettaient les parties. Ce qui n'a pas 
ete fait. 

1^8 articles 743 et *744 du code de procedure font voir toute 
la difference qu'il y a entre la contestation du rapport et de 
Tordre, et celle des criances, C. P. 743. *' La contestation peut- 
^tre du rapport m^me et de Tordre ou rang des collocations ; ou 
bien de quelqu'une des creances coUoquees utilement, et dans 
ce dernier cas.le rapport ou ordre de collocation se trouveimpli- 
citement contests et arrfttfi jusqu'a concurrence, sans qu*il soit 
necessaire de produire une contestation spfeciale du rapport a 
cet fgard. La contestation dans tous les cas doit fetre accompa- 
gnee des moyens et des pieces au soutien,^ s'il y en a, et copie 
de la contestation doit ^tre donnee a la partie interessee, soit a 
son domicile 6lu, ou au greffe, s'il n'y a pas tel domicile." 

744. " La contestation du rapport ou de Tordre pent ttre 
inscri|;e de suite sur le role pour audition apres avis donn6 aux 
parties intfiressees, sans qu'il soit besoin de reponse par fecrit 
a cette contestation." Celle du rapport et de Tordre, n'exi- 
geant aucune preuve et n'etant fondfee que sur ce qui est dfja 
au dossier, peut-6tre inscrite de suite, C. P., 744 ; et, si elle est 
maintenue, elle Test, dit Tarticle 746 C. P., au profit de la masse, 
et le tribunal ordonne au protonotaire de preparer un nouvel 
ordre suivant les droits des parties : ce qui veut dire suivaut 
les droits apparents au dossier. 

Partout, dans le code de procedure, on assimile les creances, 
c'c8t-a*dire, celles pa'raissant par le certificat du rf gistrateur ou 
autrement, aux oppositions. 
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Code de procedure 121, 151, TSS, ^743. U1, 748, 852. La seule « V.^' 
difference est celle de Tarticle 761 qui donne la tierce-opposition, ****''**•'• 
ou mieux la simple opposition derarticle484, au crfiancier men- 
tionne au certificat du rfigistrateur, qui n'a pas comparu dans la 
cause. 

La reponse en droit etait certainement bien fopdee. Lemieur 
d al.j n'ont rien fait qui put leur en faire perdre Tavantage, 
et elle devrait, suivant moi, Hie mainteuue. Le jugement en 
premiere instance, qui a decide sur le m6rite m6me des cr6ances 
et des hypotheques des parties, sans prononcer sur la reponse en 
droit, ni mfeme paraitre s'en fitreoccupe, devrait 6tre renverse, et 
la contestation renvoyee avec d^pens des deux instances ; ce qui 
ne priverait pas le demandeur du droit de contetfter la creancc 
des opposants. 

On ne pent assurement pas faire aux opposants un reprochc 
de ce qu'ils out consenti a Tinscription sur le m6rite de la con- 
testation avant que la reponse en droit fut vid^e, et a ce que les 
deux fussent soumises en m6me temps, pas plus que des admis- 
sions qu'ils out donnees et des productions qu'ils ont faites. Le 
tout tendait a hkter la procedure et la distribution, et d diminuer 
les frais. lis y ont consenti a la demande ou suggestion du de- 
mandeur, et ce dernier ne pent certainement pas s'en plaindrc. 

On ne pent pas non plus leur opposer la reponse speciale 
qu'ils ont produite, d'abord parce qu'elle n'augmentait pas les 
frais, ensuite, parce que le demandeur ayant all6gu6 de nou- 
veaux faits, ils pouvaient et devaient m^me y repondre, et que 
les deux rtponses devaient etre produites en m3me temps. 

Si cette reponse en droit n'etait pas bien fondee et ne faisait 
pas obstacle a la consideration du m6rite m6me des cr6ances que 
la contestation ne met pas en question, je dirais que I'hypothd- 
que en faveur de Lemieux et Dallaire a ete d6chargee par I'^crit 
du 24 decembre 1877. Cet f crit ne contient pas une promesse 
conditionnelle de d6charge lorsque Boucher aura pay e la balance 
qu'il redoit Lemieux et Dallaire y reconnaissent qu'ils ont re9u 
$300, ET POUR CES $300, lis s^obligent de luiremettre tons leurs autres 
litres de criances et une quittance pour Vobligaiion, c'est-a-dire pour 
Tobligation entiere et non pour seulement partie d'icelle. Mais, 
comme je viens de le dire, la reponse en droit etant bien fondee, 
nous devons la maintenir et par \k mdme renvoyer 'la contesta- 
tion. 
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Currier Depuis que j'ai prepare les notes qui precedent, on m*a object e 

uoucher. q^^ Tarticle t43 du code de procedure doit 6tre interprfitfe comiae 
creant une regie alternative ponr les deux cas de la contestation 
de la creance et de celle du rapport, et que, cet article, disant que 
la contestation de la creance m6me est implicitement une contes* 
tation de Tordre, on doit en infSrer qu*une contestation de Tordre 
ou du rapport est implicitemeni une contestation de la crSance 
ou reclamation. Le code de procedure, en ezprimant que la con« 
testation de la creance couvre ce qui n'en est qu'une conse- 
^ quence et une suite, n'a pas voulu ni pu dire que le moins com- 
prend le plus, et qu'en contestant ce qui ne pent fitre que la con- 
sequence d'uu fail, on conteste Texistence du fait mSme. La 
jurisprudence a toujours reconnu que la contestation d'un rap- 
port de distribution n'est rien autre chore qu'une reponse en 
droit au rapport, et qu'elle ne pent servir qu'a montrer que ce 
projet de jugement, car e'en est un, n'est pas fonde sur les pieces 
au dossier et les droits qu'elles constatent. Si la contestation at- 
taque, comme dans le cas present, la creance ni6me, elle doit 
6tre dirigee contre elle ; il faut la faire disparaitre. Tant qu'elle 
reste au dossier, la distribution, i>our 6tre correcte, doit la cons- 
tater et la reconnaitre. Bejeter cette distribution n'atteint pas la 
creance et ne pent pas I'fiteindre. Le code de procfedure, par cet 
article 743, me parait n'avoir reproduit que ce qu'admettait au- 
paravant la jurisprudence. 

Dans la cause de Dorian v. Grant, rapport^e au 14 L 
C. R. 227, il a 6t6 d6cid6, en 1864, que la contestation d'uu 
rapx>ort de distribution est un plaidoyer de la nature d'une 
defense en droit qui n'admet pas d'enqu6te, et que, lorsque 
la contestation est fondee sur des faits qu'il faut prouT^er, elle 
doit s'attaquer a la cr6ance m6me et non au rapport. La Cour 
d'Appel avait d6ja, en 1863, decide la mfime chose dans la cause 
de Doutney et Mullin^ 13 L. C. R. p. 245. Voici le langage que 
tenait, dans cette derniere cause, le juge en chef de cette cour, 
qui k Tepoque de la decision a laquelle je r6fere, siegeait en ap- 
pel ; " The contestation of the appellant is not only iu name, 
'' but as to its conclusions, a contestation merely of the report of 
" distribution, whereas according to the practice of our courts, 
** which in this respect appears to me to be perfectly reasonable, 
** the contestation ought to have been to the opposition. 

" The prothonotary, in preparing a report of distribution, 
'' assumes that the allegations contained in the uncontested 
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" oppoeitions are true, and frames the [rejwrt according to the ^^^/"^ 
" rights of the parties, as alleged in their respective opjwsi- *'»*^*>«»'' 
** tions. If the prothonotary makes an error in collocating the 
" parties in the report, a contestation of that report is the mode 
" for obtaining redress ; but if the report be wrong, not in con- 
" sequence of any error in the preparation of it, but in conse- 
'' quence of unfounded statements of facts in any opposition 
" upon which the report is founded, then the contestation ought 
** to be, not of the repof t, which was properly prepared, but of 
" the unfounded opposition upon which the collocation com- 
" plained of is based. 

*' In the present case, the opposant Doutney contends that 
'' the consideration mentioned in the deed upon which the op- 
** position of MuUin is founded, was not received by the defen- 
'* dant Deery ; and that the allegation, in Doutney's opposition, 
'' that a certain sum of money is due to him, under that deed, is 
'' untrue ; and such being Doutney's pretension, he ought, plain- 
" ly, to have contested MuUin's opposition, containing the alle- 
" gations alleged to be untrue." 

Je reviendrai sur cette cause dans un instant. II n'est pas 
n6cessaire d'insister pour faire voir que tout ce qui, dans cette 
citation, a rapport a une creance pour laquelle il a €te fait une 
opposition, s'applique avec la mfime force a celle que constate le 
certificat du r^gistrateur qui, quant aux hypotheques et droits 
dont il fait mention, ^quivaut k autant d'oppositions, et les rem- 
place depuis le 19 mai 1860, jour ou a et6 sanctionng Tacte 28 
Vic, ch. 59. 

On m'aaussi objecte, si j'ai bien compris, que le jugement 
etant bon quant k la creance m6me, une question de procedure 
ne pouvait pas le vicier. Je ne puis pas admettre cette conclu- 
sion, au moins quand les parties n'ont pas toutes deux concouiu 
ou particip6 k la proc6dure vicieuse qui a pr6c6d6 le jugement, 
et que Tune d'elle objecte a cette procedure vicieuse par une de- 
fense en droit bien fondle, et qui aurait fait rejeter la demande 
ou contestation qu'elle attaquait, si elle eut 6t6 soumise seule au 
tribunal. 

Le fait qu'elle n'a ete soumise a la consideration du tribunal, 
avec le fonds de la contestation ou demande, qu'a la requisition de 
la partie qui avait produit cette demiere, et a la condition ex- 
presse que la cause serai t plaidSe, comme elle Ta £t6 dans le cas 
present, aussi bien sur la defense ou reponse en droit que sur le 
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ciirrur fouds mgiue, laisse la reponse en droit, toute aussi intacte, toute 
Boucher. q^j;i^{ Imperative que si elle ent ete soumise seule. Le jngement, 
pour etre correct et ^inattaqiiable, doit, suivant moi, dans c€ cas, 
d'abord prononcer sur la reponse en droit ; et, si elle est bien 
fondee, renvoyer la contestation. Le jugement qui, sans s'occu- 
per de la reponse en droit, prononce sur la cr6ance, n*est pas, 
quelque soit du reste so;n merite, un bon jugement. Le deman- 
deur peut, lorsqu'un defendeur lui a d'abord oppos6 une excep- 
tion preliminaire, le forcer a produire toutesses defenses, et pro 
ceder a Tinstruction de toute la cause ; mais,.si Texception preli- 
minaire est bien fondle, quelque soit du reste le merite du fonds 
mgme de la contestajtion, le tribunal ne doit pas s'en occuper ; et, 
sans passer outre, il renvoie la demande sur Texception prfelimi- 
naire. Cette regie, que font les articles 131 et 182 du code de 
procedure', et que faisait aidant lui le statut, doit receroir son 
application dans le cas ou les parties r^serrent de consentement 
Texception preliminaire pour la soumettre avec le merite de la 
cause. 

Mais la position est plus forte encore, si possible, quand Tun 
des plaidoyers est une defense en droit qui, d'aprds le code, doit 
6tre produite en m^me temps que I'exception peremptoire. 
Celui qui plaide n*a pas la le cboix de Tune ou des autres, il 
doit les produire toutes eii mSme temps. Si, dans ce cas, le de- 
mandeur vout inscrire la cause sur les autres moyens en m6me 
temps que sur la defense en droit, celui qui Ta produite n'est 
certainement pas bl&mable en y consentant. Sa defense en droit 
est reservee et le tribunal doit, comme il en est requis par Tins- 
cription, d'abord prononcer sur la reponse en droit, si elle est 
bien fondee, la maintenir et renvoyer la demande ou la contes- 
tation qu^elle attaque ; et, si elle n'est pas fondle, la rejeter, et 
sur son rejet prononcer sur le fonds m6me. C'est ce qui se prati- 
que chaque fois que les parties reservent de consentement une 
defense en droit a une action pour la soumettre en m^me temps 
que le reste du litige. 

Dans la cause que j'ai citee, il y a un instant, de Doutney et 
3TuIlin, les deux parties avaient particip6 a Terreur, elles avaient 
toutes deux proc6d6 sur une contestation de I'ordre comme si 
elle £tait une contestation de la creance; la majorite de la cour a 
cru,que Terreur 6tant commune, et les deux parties ayant fait 
une preui'o et, sans objections, soumis sur cette contestation Ic 
merite m6mo de la crfeance, le tribunal jwuvait prononcer sur la 
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question qui Ini etait soumise, sans s'arreter au vice d'nne proce- 
dure que les parties paraissaient avoir adoptee de concert. 

La position est bien diff6rente dans cette cause, ou Lemieux 
et Dallaire ont objecte par une r6ponse en droit a la contestation 
du rapport. Les parties ont r6serv6 cette reponse en droit et 
Tout de consentement soumise avec le reste. EUe devait etre 
decidee, et 6tant bien fondee, elle devait Stre maintenue, et la 
contestation renvoyee. La partie, qui n'avait conteste que le 
rapport, n^aurait pas par la i>erdu le droit de contester la creance. 

Meredith, C. J. — We all think that the receipt of Le- 
mieux and Dallaire, of the 24th December 1877, in which they 
promise to give " une quUiancepour leur obligaiion^ 4^*i" is a renun- 
ciation of the hypothecary rights for which they now contend, 
and that, upon the merits, the judgment under review is right. 

At the argument, however, I understood the learned coun- 
sel for Lemieux and Dallaire to contend that the plaintiff under 
articles 738, 739 and 741 of the code of procedure, was bound to 
have the report of the registrar corrected before the report of 
distribution was filed. But we also all agree in thinking that 
the proceedings allowed, by the articles already mentioned, for 
the correction of the registrar's certificate, before the report, do 
not interfere in any way with the right of a creditor to contest 
the report after it has been filed. 

But, although we all think the judgment right as to the 
merits, my brother Casault is of opinion it ought to be re- 
versed, because the plaintiff did not contest the registrar's cer- 
tificate, at the same time that he contested the report. 

There could not have been any objection to such a proceed- 
ing, and it would have been in accordance with the practice 
which obtained when claims had to be made by oppositions. 

But there was much more reason for that practice then, 
than there is now. When a party aggrieved by a judgment of 
distribution saw that his antagonist had put in an unfounded 
opposition, and that the prothonotary who had prepared the 
report, had merely done what he was required to do by the rules 
of practice ; it was more reasonable that he should contest the 
opposition, which was untrue and unfounded, than the report, 
which was right so long as the opposition remained uncon- 
tested. 

19 
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Currier j^jj^i ^ ^qq^ j^q^ foUow that because, under the old system, a 

Boucher, creditor aggrieved was obliged to contest an unfounded opposi- 
tion for which his adversary was responsible, that, therefore, 
under the present system, which does not require the filing of 
oppositions, such aggrieved creditor should be obliged to 
contest the certificate of the registrar; it being perfectly in 
accordance with the facts. 

It is admitted that Messrs. Lemieux and Dallaire have not 
been injured, to any even the slightest extent, by the failure of 
the plaintifi* to contest the registrar's certificate ; and the judg- 
ment, under review, being as we all admit clearly right upon 
the merits, the majority of the court do not think it ought to 
be disturbed, upon a merely technical objection drawn by 
analogy from a practice founded ujwn a state of things wholly 
different from that which now exists ; such objection more- 
over being, in the opinion of themajority of the court, unsup- 
ported by any provision of law, rule of practice, or principle of 

justice. 

Judgment confirmed. 

Montambatill, Langelier Sf Langeliery Procs. du Demandeur. 

Bdleau, Darveau 4* Stafford, Procs. du Defendeur. 



VICE ADMIRALTY COURT, QUEBEC. 

FRIDAY, 19th NOVEMBER, 1880. 

THE BRIDGEWATER, Dowell, Master. 
Action of Benjamin Roberts. 

ACTION FOR ASSAULT— defence, MUTINY, SUSTAINED. 

Hon. Gr. Okill Stuart, J. 

This is a suit to recover damages to the amount of $500 for 
an assault and ill-treatment, brought by Benjamin Roberts, a 
sailor, against John Henry^AUen, owner, and John Dowell, mas- 
ter of the BridgewateTj an American vessel of 1200 tons and a 
crew of about twenty men. The promoter signed articles on the 
5th September last in London and, in the prosecution of a 
voyage to the port of Quebec, he has complained that the master 
attempted to put him in irons but failed owing to passive resis- 
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tance ; and thereupon the owner said " I'll help' the master to^^j^^J^^t^^ 
put you in irons," and having disappeared he reappeared with 
a sword bayonet in his hands and struck promoter several 
blows on the head ^ith it to stun him, the more easily to put 
him in irons. That one flesh wound was infli<!ted and then the 
master struck the promoter. 

The defence is that the promoter engaged as an A B seaman 
he being but an ordinary seaman, and that the attempt to put 
him in irons was for refusal of duty, that he resisted and was 
mutinously supported by others of the crew ; that the master 
was violently assaulted and knocked down by the promoter and 
that the master acted in self-defence ; that the crew were in 
open mutiny and armed with knives and other weapons with 
which the master was threatened, and that in consequence the 
defendants armed themselves for the protection of themselves 
and the wife and children of the owner who were on board ; 
further, that the language and behaviour of the promoter during 
the voyage were mutinous, subversive of good order and disci- 
pline, and as a ringleader others of the seamen were by him 
incited to a refusal of duty. 

The crew of the Bridgewater it appears was composed of ne- 
groes and mulattoes, and there were two Norwegian carpenters 
and two young men passengers on board. The promoter's state- 
ment on oath is that he had obeyed several orders of the master 
and was about to perform the last when he used strong language 
upbraiding him for being slow while he was putting on his oil 
skin trowsers, that the master then told him he was going to 
put him in irons, that on his refusal to submit the master sent 
for the carpenters to help him, and they as well as others of the 
crew refused. The master then alone attempted to put the irons 
on the promoter and while the latter was resisting him the 
owner John Henry Allan came out of the cabin with a cutlass 
in his hand and struck him over the head with it and wounded 
him in the side. The entire crew, excepting those who have de- 
serted the ship, give the same account of the matter with much 
exaggeration. 

The cutlass has been produced, and for cutting or thrusting, 
is a very effective instrument. Roberts, the promoter, has not 
sworn to any wound in the head nor is any charged in the libel. 
He has sworn to a wound in the side, but the clothes he had on 
were not cut, and the wound must have been, if made by the 
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BrpiISwater sharp poliit of tho cutlass, a puncture through the skiu. The two 
carpenters and the young men, the passengers, have sworn al- 
though on the spot that they did not see the promoter struck. 

With reference to the defence it is lo be observed that after 
the ship had been for some time on the voyage she had to en- 
counter a very violent gale of wind and the ballast shifted. This 
necessarily endangered the safety of the ship. The crew, inclu- 
ding the promoter, refused to do their duty because they said it 
was extra to the ordinary work, and it was .only after a great 
deal of trouble and delay that they would do it. This act of in- 
subordination the crew have admitted, tinder the supiwsitiou 
that they had a right to refuse this duty. There was no mate on 
board the ship. The second mate Ward refused to obey the mas- 
ter's orders according to the log on the 13th September, on the 
23rd when in charge of the decks, he was found by the master 
lying over the poop rail apparently asleep, and upon being asked 
by the master w^hy he did not strike the bells as usual, with an 
angry growl answered " How can I look after bells and ships 
too," and used abusive and threatening language. This man ac- 
cording to entries in the log threatened the master and owner 
saying that he had fire arms and would use them, and wuth such 
language in presence of a number of the crew he must have dis- 
turbed the discipline of the ship. During the voyage until the 
occurrence which has led to this suit there does not appear to 
have been any act of harshness or severity either by the master 
or owner towards any one of the crew ; on the contrary the 
owner gave to the promoter some articles of clothing as he was 
not sufficiently clad. While in the act of trimming the yards on 
the 18th of October, the men were so careless and slow that they 
did not appear to the master to pull at all, he had to jump 
among them and get hold of the fore brace and put it in their 
hands and, as he has said, put them to the point if they meant 
to work the ship or not. Benjamin Roberts the promoter replied : 
" Captain, you will get yourself in trouble if you commence 
with us." The rest of the watch all stood in angry silence, all 
stopped hauling and seemed in readiness for a row. The master 
then went aft and fearing, the ship being then off the S. W. 
point of Anticosti, that at a critical moment she would be on a lee 
shore or caught in a squall and the men refuse duty, he sent a 
message for Roberts who appeared to him as the ringleader and 
told him that he would put him in irons. The master sent for the 
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cari>euters to assist him ; from fear or sympathy with the crew Bridjew.t^r 
they refused, others of the crew did also, and the master then 
attempted to do so alone. He had previously informed the 
owner, who with his wife and children were in the cabin, that 
he intended to put Roberts in irons and that he feared some 
trouble. Hearing the disturbance the owner rushed on deck 
where he found the master lying on his back with Roberts upon 
him on the deck, the crew ranged on the outside in a violent 
and fierce state of excitemient, the boastwain in advance of the 
rest with his knife unsheathed and another with a billet of 
wood. He immediately struck Roberts over the head with the 
flat of the cutlass once, perhaps twice or more ; the owner admit- 
ted that he did so but is quite unaware of having wounded him 
with the point of the weapon. The effect was to release the 
master. Guns and a revolver were sent for — -jthe wife of the 
master brought them from the cabin. One gun was fired off^, one 
on one side of the vessel and another on the other side, with 
no other purpose than to intimidate the crew, notwithstanding, 
which the promoter endeavored to excite the men not to return to 
their duty but to return to the master ; one of the crew however 
interfered and prevented further disturbance. The master has 
said that the crew shipped as able seamen and that not more than 
four of them were such. He found them so laggard in the dis- 
charge of duty, and intentionally so, that his patience was conti- 
nually put to the test, and for the safety of his vessel he deemed 
it his duty to put a stop to the irritating conduct of the crew by 
making aii example of one of the worst of them. 

The maritime law in a case of this description is well settled : 
" It is hardly to be disputed," said Lord Stowell in the case of 
the Agiticovrt, " that in a case of gross behaAnour the master of 
a merchant ship has a right to inflict corx)oral punishment upon 
the delinquent mariner. The Agincourt, 1 Hagg. 2tl. Lowther 
rustle. lb. The mode of correction may be not only by personal 
chastisement but by confinement or imprisonment on board the 
ship. The extent of the punishment must depend upon circum- 
stances. In general deadly weapons cannot be employed. But 
rases of necessity may justify the use of them." As in a case of 
mutiny, any force and any weapon may be used, w^hich the ur- 
gency requires to repress it ; but still with all the caution which 
t he law requires in all other cases of self-defence and in vindication 
of rightful authorit}^ (Abbot on Sh., notes by Story &: Perkins, p. 
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BrK^lwater 236.) Ill the case against the LowtJier Castle brought by a seamaii 
the act of disobedience was slowness of work, which he said 
he would take easy, and a disrespectful reply to his officers. For 
this he received thirty-six lashes on his bare back and an impri- 
sonment of four or five days in irons. On rendering judgment 
dismissing the suit Lord Stowell was " inclined to admit that 
the punishment inflicted rather exceeded the offence, but the re- 
trospective offences of the man, gross idleness, skulking from the 
most important duties and the sheltering himself from imme- 
diate punishment by a dilatory performance of what was assi- 
gned to him, yet always performing it in a grumbling and 
growling manner and with a most disgusting show of dissatisfac- 
tion and not without the use of contumelious expressions, which 
even the vessel itself could not escape," were held to be a suffi- 
cient justification. In this case, not only to the promoter but it 
may be said to every seaman on the ship, this language will apply. 
The forbearance of the master was remarkable, he showed no 
vindictiveness and was actuated by a desire to preserve disci- 
pline on board the ship, and no more. The owner of the vessel, 
with a defiant and mutinous crew before him and the authority 
of the master subverted, acted with energy and decision. Had 
he not done so, passive resistance to the authority of the master 
Would have assumed an active form and possibly have caused 
the loss of life. 

The Court is of opinion that the mariner Benjamin Soberts 
is not entitled to the compensation claimed, dismisses Captain 
Dowell and John Henry Allen from any further attendance in 
this Court, and the suit of the promoter is dismissed with costs. 

O'Farrell Sf Pentland^ for promoter. 

R. J. Bradley^ for defence. 
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•26 OCTOBRE 18S0. 

No. 8t. 

Coram Caron, J. 

MITCHELL V. FLANAGAN. 

JcciE :— 1**. Que d'apr^s Tarticle 120 du code de procedure, le cautionnement jt/rfica/ww 
mhi peat 6tre demands aoni bien par motion que par exception dilatoire. 

2^. Qne le d^lai poar produire Pexception dilatoire, bos^ sur le fait que 
le demandeurqui r^ide hors la province n'a paa prodait une procoration de 
sa part, ne compte que dn jour od le cantionnement a ^t^ foumi. 

Dans cette instance, le demandeur qui reside en Ecosse, a 
intents nne action contre la d6fenderesse pour faire annuler le 
bail a loyer existant entre enx. Le 19 octobre 1880, jour du rap- 
port en cour du bref d*assignation, la d^fenderesse donne avis 
que le 21 elle fera motion pour que toutes les procedures soient 
.su8X>endues jusqu^i ce qu'il ait ete donn6 bonne et suffisante 
caution pour ses frais. Le cantionnement voulu ayant et6 foumi, 
le 28 du mfeme mois, au lieu de plaider au mferite, elle produisit 
une exception dilatoire bafi^e sur le fait que le demandeur n'avait 
pas produit une procuration autorisant son avocat a intenter la 
j)our8uite. 

1^ demandeur soutenant que cette exception arait et6 pro- 
dnite trop tard, et que la demanderesse aA^ait d'ailleurs aban* 
donne ce moyen, ne Tayant pas renfermfi dans sa motion, fit la 
motion suivante : 

" Motion on behalf of the plaintiff that the exception dilatoire 
•* in this cause filed by the defendant be struck from the files of 
•* this court and put out of the record in this cause, with costs. 
'' 1st. Because the same was and is filed and produced too late. 
'* 2nd. Because the defendant moved for security for costs and 
** did not include in his proceeding the subject matter of the said 
" exception dilatoire ; 8rd. Because the said defendant was by law 
*' bound to file the said exception before noon of the day next 
•* after the return into court of the present action, which he did 
" not do." 

Per curiam. — La d^fenderesse ayant demande par motion, ce 
qu'elle avait droit de faire, le cantionnement fudicatvm solviy le 
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Mitchrti ^gig^j p^m. produire rexception dilatoire n'a commence k courir 
Fiaiiag»o. q^^^ 1^^^ ^^ j^ production du cautionnement. 

La motion est conseqnemment renvoyf e avec dfepens. 

Dunbar, Q. C, pour le Demandeur. 

Malouin, Q. C, Conseil. 

Hearn, Q. C, pour la D^fenderesse. 



COUR DE CIRCUIT, QUEBEC. 

25 OCTOBBE 1880. 

Coram, Casault, J. 
MARCOTTE v. FALARDEAU. 

Ji'oi : — Que daos uneaclion sur billet & demande, la Rimple demande de paiement par 
n'importe qui, m^me sans montrer le billet et sans Payoir, est une mi.«w en de- 
meare saffisante en loi. 

Le d^fendeur en cette cause avait consenti en Daveur da de- 
mandeur un billet a demande. Ayant Tinstitution de Taction, 
rhuissier, sans avoir le billet en sa possession, fit a la soUicita- 
tion du demandeur, demande de paiement au d^fendeur. Plus 
tard une action est prise et Thuissier fait la demande da paie- 
ment en m6me temps qu'il allait servir Taction. 

Le d6fendeur plaida qu'il n'avait jamais 6t6 mis en demeare 
et d6posa, avantTentrfie de Taction, le montant du billet plus les 
int§r6ts. 

La cour d6cida que la mise en demeure avait et6 suffisante 
et condamna le d^fendeur aux frais d'action. 

« 

Bossi Sf Lan^iedoc, Procureurs du Demandeur. 
MoniambauU, Langelier 8f Langeher, Proc8. du Dfefendeur. 
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COURT OF REVIEW, QUEBEC. 

3()Tii NOVEMBER 18H0. 

Coram Meredith, C. J., Stuart, Caron, JJ. 

CARRIER V. COTf:. 

ATTORNEY — COSTS. 

The parties, before the case was returned into oonrt, came to a settlement which did not 
provide for the payment of the plaintifTs oosts by the defendant, although the declaration 
prayed for distraction of co^ts. Hdd, that the plaintiff's attorney could not continue the 
cftse for his costs. 

Meredith, C. J. — ^The parties, before the case was returned 
into court, came to a settlement which did not provide for the 
payment of the plaintiff's costs by the defendant, although the 
declaration prayed for the distraction of costs. 

The plaintiffs attorney was displeased, and not unreasona- 
bly, with the settlement thus made, as it made no provision 
for the payment of costs. He in consequence, gave the defendant 
notice, that notwithstanding the pretended settlement between 
him and the plaintiff, he the attorney intended io continue the 
cause for his costs and for a certain part of the demand, men- 
tioned in the notice, and, by the same paper, the defendant was 
called upon to plead; no plea was filed, and the plaintiff having 
foreclosed the defendant, proceeded to proof, as if there had been 
no settlement, and submitted his case ; which however was dis- 
missed, on the ground that the settlement of the case, already 
mentioned, was not proved, nor even alleged, to be fraudulent. 

The complaint of the attorney as set forth in the factum is : 
*' La Cour In£§rieure a nii le droit du procureur de contmuer la 
" cause pour lesfrais, sur le principe qu'il n'y avait pas de fraude 
'' d'all^g^ee ni 6tablie." And it is further alleged in the factum, 
of the appellant : " Quant a Tallegation de fraude elle n'etait pas 
'' n6ce88aire, suivant nous, et ne pouvait pas m6me se faire, le 
''^ procureur n'ayant pas de nouvelle demande a formuler, mais 
" ^eulemeni d canlimier celle defd devant la coury 

As bearing ui>on the present controversy, I may refer to the 
well known case of Ryan v. Wardy in which the Court of 
Appeals, confirming a judgment rendered by Chief Justice 
BowEN and myself, held : " That the withdrawal of an action by 
'* a party personally, in the absence, and without the interven- 
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Cftrmr «« ^qjj q^ j^jg attomey, is good and valid, although tho attorney 
^^*" " had prayed for distraction of costs." (1) 

It is true that two of the judges dissented from the judg- 
ment so rendered, but the report shows, and the reporters ex- 
pressly mention, that *' Le dissentiment de Sir L. H. Lafontaine 
*^ et de I'Honorable Juge Aylwin est fond6 sur des circonstances 
" particulieres a Tespice, tous deux concourant dans le principe 
" emis en t6te de ce rapport." (2) 

In the course of Sir Louis Lafontaine's observations on that 
case, he said : " Qu'une partie puisse faire un d^sistement a Tau- 
'' dience ne souffre pas de doute, ni dans I'ancien, ni dans le 
" nouveau droit faan9ais,'' and he cited an authority from Trop- 
long which seems to me so applicable to tbe present case, and 
at the same time, so reasonable, and forcibly expressed, that I 
give it at full length. 

" La volenti du mandant a le privilege d'fetre i)erpfetuelle- 
" ment ambulatoire. Troplong, mandat, 764. Le xnandat pent 
*' etre revoqu6 en tout 6tat de cause. Le mandant ne doit an 
" mandataire aucune explication, et ce dernier ne pouvait felever 
" de contro verse, iK)ur prouver que la revocation est intempes- 
" tive, injuste, capricieuse, ou dict6e par Terreur ou la colore. La 
*' volenti du mandant est souveraine, stat pro ratione voluntas. Le 
" mandataire doit I'accepter et s'y r6signer. lb. *765. (3) 

The case however to which our attention has been particu- 
larly drawn by4he learned counsel for the plaintiff is Montreuil 
V. Williams, (4) In that case the Court of Api>eals, confirming 
the judgment of Mr. Justice Johnson, is rei)orted to have held 
that : " Where a suit is terminated by a transaction between 
" the plaintiff* and the defendant, instead of by a judgment, and 
" the arrangement appears to the court to have been intended 
" to defraud the plaintiff's attorney of his costs, the court will 
,** give effect to the transaction, and allow the action to be dis' 
" continued^ conditionally on payment of costs of suit by defendant to 
" plaintiff's attorney." 

The doctrine which this judgment tends to establish, if I 
may be permitted to say so, seems to me very reasonable ; but 



(1 ) Ryan v. Ward, 6 L. C. R., p. 201* 

(2) Same vol., p. 231. 
13) 6 L. C. R., p. 213. 

(4) 1. Leg. News, p. 339. 3. Log. News, p. 10, more fully reiM>rte<l, 24ih L. 0. J.. 
p. 144. 
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it does not prove and has no tendency to prove that after a case ^»^^j"^ 
has been settled by the parties, the attorney of the plaintiff, ^^'* 
without the consent, and against the will of his client, can con- 
tinue the case in the name of that client, as if no settlement had 
taken place, so as to enable the attorney to recover his costs from 
the defendant. The contention that snch a course can be adopted, 
is, in my opinion, contrary to the plainest principles of law, 
and being condemned, as it is, by the judgment of the court 
below, I think that judgment ought to be confirmed, and I have 
the less hesitation in arriving at that conclusion because I think 
the rights of the Bar, which doubtless are entitled to our best 
consideration, are fully, and at the same time justly, protected 
by the rules laid down by the Court of Appeals in the case of 
Montreuil v. Williams already mentioned. 

But although we confirm the judgment, I must say I think 
it would have been more regular if all Mr. Crfipeau's proceed- 
ings from the time he gave the defendant notice that he intended 
to proceed in the name of his client had been set aside. But, 
according to the notice given by Mr. Cr6i)eau, the proceedings 
in the court below were his proceedings and not those of his 
client ; and, so far as he was concerned, the action was properly 
dismissed. 

There was a disavowal in the court below which was un- 
successful, and properly so ; because it related to a proceeding 
as to which Mr. Cr6peau was duly authorised, namely the in- 
stitution of the action ; and did not relate to the proceedings as 
to which he was unauthorised, namely the proceedings subse- 
quent to the settlement between the plaintiff* and defendant. 
But if the disavowal had related to the proceedings in the court 
below subsequent to the settlement or to the proceedings in this 
court, I do not see how it could have failed to be successful 
Indeed such a disavowal would [have been indispensable were* 
it not that Mr. Crepeau himself in effect tells us that the pro- 
ceeding is his own, and not that of his client. 

I have felt some difficulty in pronouncing a condemnation 
of costs against the nominal plaintiff, but I take it for granted 
the deposit to meet the costs was made by Mr. Cr6peau, and in 
the event of the plaintiff" having to pay any part of the costs, 
any remedy he ought to have against Mr. Crfepeau will be re- 
served. 
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camer •^^g fci^^j maiu questioH which this case presents is ofgeue- 

^**' ral interest, we have conferred w^ith our colleague Mr. Justice 

Casault in relation to it, and can state that his views as to the 

judgment under review are quite in accordance with our own. 

Judgment confirmed. 
Crepeau, for Plaintiff. 

Laurier Sf Lavergne^ for Defendant. 

A judgment to the same effect will be found in No. 691, Lqmge 
V. Lepage^ Court of Review, Quebec, 30th June 1875, Meredith, 
C. J., Stuart, Casault, JJ. 



VICE ADMIRALTY COURT, QUEBEC. 

FRIDAY, 5th NOVEMBER 1880. 

THE GENERAL BIRCH, Pedersen. 

action of the ST. LAWRENCE STEAM NAVIGATION COMPANY, 

AND 

THE PROaRESS, Chabot. 

ACTION OF THE CHRISTLINIA REDERISELSKAB COMPANY. 

In the case of a steam vessel lying at anchor upon an anchorage gronnd wiiii^ 
n»ing her bell and shewing two white lights, one upon her foremast and the other at the 
gaflfaft, each in an oblong lantern : Hddj 1. That a sailing vessel which, misled by the 
whistle of another steamer in motion, struck her, was in fault for going too fast, and 
2. That the lights, although not in globular lanterns, as directed by the ''Act respecting 
the navigation of Canadian waters,'' being equal in power^ were a substantial compliance 
with the act. 

JUDGMENT. 

Hon. Gr. Okill Stuart, J. 

On the 2oth of May last between one and two o'clock in the 
morning, the steam tug Progress^ of 267 tons was lying at anchor 
off ihe River Quelle point in the Lower St. Lawrence in a fog. 
She had her head to the N. E. and was held by her starboard 
anchor on thirty fathoms of chain. From the E. there was a 
moderate breeze, the tide was half flood and the current about 
3J knots an hour. On her foremast, at about twenty feet above 
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her hull, she had an anchor light in a lantern oblong in tovm'^^*^^*^ 
with glass sides and a similar one at the gaff aft. 

At the same time the General Biich, a Norwegian barque of 
789 tons carrying a foresail and a lower foretopsail on a course 
»S. W. by W. and making from six to seven knots OA'er the ground, 
saw the tug s lights ahead and ported her helm. The tng reversed 
her engines which sent her astern to the length of her chain 
cable. The port bow of the barque came into contact wuth the 
lug about seven feet, from her stern, between it and the cat head, 
broke her chain cable, and other damage was the consequence. 
The barque suffered damage also, and each party now sues for 
indemnity, the one imputing negligence to the other. 

The complaint against the barque is that she went too fast 
in the night -time in a fog over an anchorage ground in the 
channel, and that she had a bad look out. 

On the other hand the steam tug is accused of having used 
her steam whistle, the signal of a vessel in motion, also of not 
having rung a bell, the signal of a vessel at anchor in a fog, and 
moreover, of not having shewn a proper anchor light. 

If a vessel runs down another at anchor prima facie she is to 
blame, but she may by credible evidence, establish a defence to 
relieve her from all responsibility, (421 Prit. Dig., vol. 1, p. 174). 
If therefore it has been established for the barque that the steam 
tug did use her steam whistle while at anchor, or that she did 
not ring a bell, or that she did not show a proper anchor light, 
and that either of such infringements of the sailing rules occa- 
sioned the collision, she was to blame — if it has not, the fault 
was with the barque. 

The charge against the steam tug of having used her steam 
whistle while at anchor may at once be dismissed from conside- 
ration, as there is proof positive that she did not, and none that 
she did. The controversy has thus become reduced : 1st. To the • 
ringing of a bell and its sufficiency in sound ; and 2nd. To the 
not having shown a proper anchor light. 

That the steam tug had a proper bell has been proved, but 
it is said that its sound was impeded by two ventilators and 
otherwise so as to render it inaudible. On this part of the case 
it may be observed that a practical experiment on an excursion 
around the harbor of Quebec has been tried to test its ringing 
power, whifch was very satisfactory to the persons who heard it 
and have testified to its merits ; w^hile on the other hand some 
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^'' wtch**^** speculative opinions upon intonation have been expressed in 
connection with the ventilators and other interfering obstacles 
calculated to detract from its sound. This court is fortunately 
relieved from deciding upon the merits of the bell upon this 
evidence because there is proof, irrespective of it, quite concln- 
sive. 

The steamship Buetios Ayrian of the Allan line was in ad- 
vance of the General Birch, She was running at full si)eed M*hen 
the fog closed in upon her. Her master NeilMacLean was in con- 
sequence called on deck at a quarter past midnight. By his orders 
her head was put to* the north, her engines were slowed, at times 
stopped, and her lead, with a view to safe anchorage in the 
channel, was kept going. While under steerage weigh only, 
there was heard from E. S. E. by the people on board, distant 
about a mile and a quarter, a clear ringing bell, rang about every 
two minutes. Meanwhile the steamship kept her steam whistle 
going to indicate she was in motion until she came under the 
stem of a vessel at anchor distant about 400 feet which was the 
Progress y and whose bell it was that the people of the steamship 
had heard ringing for twenty minutes or half an hour before. 
These are facts sworn to by several persons on board the steam- 
• ship and not being contradicted their truth cannot be question- 
ed. It may be added that there is similar testimony from on 
board the Progress, and especially that of her pilot who heard 
the steam whistle of the steamship as well as the Fog horn of 
the Gen&ral Birch, and who ordered the bell to be rung louder 
and faster as the latter approached. 

It is perfectly true that every witness from on board the 
barque has sworn that he did not hear the bell before the acci- 
dent and some of them think that if it had been rung they 
would have heard it. 

As to the anchor lights of the Progress : — ^The tth article of 
the 3rd section of the Act respecting the navigation of Canadian 
Waters, by which this case is governed, has enacted that ** ships 
when at anchor in roadsteads or fairways shall exhibit where it 
can best be seen but at a height not exceeding 20 feet aboA'e the 
hull, a white light in a globular lantern of eight inches in dia- 
meter and so constructed as to shew a clear uniform and un- 
broken light visible all round the horizon and at a distance of 
at least one mile " ; and in a subsequent article, that " if in a 
case of collision it appears to the Court that the collision wa$ 
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occasioned by the non observance of any of the rules prescribed ^^^f^^*"^** 
by the act, the vessel by which such rules have been infringed 
shall be deemed to be in fault. 

The white anchor lights of the Progress were not in globular 
but in oblong lanterns with glass sides. The question which 
this part of the case presents is : Docs the act require a literal 
compliance with the provision as to a globular lantern ? In the 
case of the Telegraph determined by the High Court of Admiralty 
it was held, and the principle subsequently sanctioned in the 
Privy Council, that a substantial compliance with a sijnilar pro- 
vision in an act of the Imperial Parliament was sufficient. (1) 
There is quite a divergence of opinion as to the strength of the 
anchor lights of the tug before the collision and as to the dis- 
tance at which they could be seen in the fog. The master of the 
Buenos Ayrian has said at 400 feet, and when the fog lifted at 
intervals 600 feet, and the mate of the barque has said at one 
cable (720 feet) not more. The former has jBxed the distance at 
which a good ship's light could then be seen at 400 and 600 
feet, and the latter has said that a good ship's light could have 
been seen in the fog at three cables. Whatever difference of opi- 
nion may have existed as to the power of the lights oi the tug 
in a fog, it is established that they could be seen, when there • 
was no fog, at the lowest computation from fiA^e to six, and at 
the highest from six to seven miles. The provision of the law 
which has been cited requires but one mile at least, and at that 
distance to show a clear uniform and unbroken light round the 
horizon. If these lights were good outside of a fog there is no 
reason for saying that they were not as good within it, allowing 
for a diminution of brightness in proportion to the density of 
the atmosphere. 

Taking it for granted that the bell was rung at proper in- 
tervals, that the lights were good and that the collision was not 
occasioned by remissness in the matter of either, it is by no 
means difficult to ascertain what the real cause of it was. The 
General Birch was going over the ground at seven knots. Her 
master has admitted that he was misled by the steam whistle of 
the Buenos Ayrian^ which he erroneously supposed was that of 
the Progress^ and that if he had heard the bell or seen the Steam 
Tug at two cables he could have avoided her. He kept his course 
and blew his fog horn which would have been proper had he 



(1) Spinks, A. and £. B., 429. 
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***iM^reh!'*' ^^* Daade a mistake. He supposed that he was meeting a steam 
vessel under weigh when his delusion was suddenly dispelled 
by the appearance of the anchor lights of the tug, a vessel at 
anchor^ at a moment too late for him to escape her. Then why 
was he too late ? This question too admits of easy solution. Two 
men were on the forecastle on the lookout, one of whom has not 
been examined, which is to be regretted, as he might have given 
some useful testimony. They did not see the light as soon as they 
should, or if they did, they failed to report it in proi)er time. 
This is evident from the testimony of the man at the helm of 
the General Birch. The length of a vessel of 789 tons necessarily 
would tell a good deal where collision is impending, and had 
she that much more before her and her master that much to 
spare, he would have cleared the tug by the seven feet from the 
place where she struck the barque near the stem. That the look- 
out was deficient in duty is to be seen from the evidence of the 
helmsman. " About three minutes before the ship struck," he 
has said, '^ while at the wheel I saw two bright lights about 
two points 'on our i)ort bow about half a cable length off. I did 
not hear these lights reported before that. The two lights shewed 
about twenty feet apart. The pilot was standing about seven 
feet from me when I saw these lights and immediately after I 
saw them he ordered me to put my helm " hard a port." It had 
been midships just before that. It was I who told the pilot I saw 
the lights of the Progress^ when I did, the pilot had not spoken 
to me about the lights before that." From this statement it is 
plain that the anchor lights of the Progress, could have been 
seen by the lookout the length of the barque sooner than they 
were rejwrted. If there were neglect to that extent there may 
have been more and should the opinion of the mate of the barque 
be adopted that " at the time of collision a good anchor light 
could be seen at three cables," there was ample time and oppor- 
tunity to avoid the steam tug. 

The Progress was in the great fairway of the Spring Fleet 
bound up the St. Lawrence. She was at anchor in the night time 
w^hen darkness and fog made it dangerous for a vessel to pro- 
ceed even at a very moderate rate, she rang her bell arid shewed 
a good anchor light. The General Birch did not hear her bell nor 
see her light but proceeded at such a rate of sailing that she did 
not hear the former nor see the latter until too late for safety. 
Had she gone at one half the speed she very probably would 
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have heard the bell and seen the light in time to clear the steam '^^•^^^^.^^"^ 
tug. However, this ihight have been, the prudent and proper 
course was for her to come to anchor as she was ultimately com- 
l^elled to do after the; collision. 

In the case of the AUUa not long since determined by this 
court it was held, that where a vessel is in a fog she must be 
under sufficient command to avoid all reasonable chance of col- 
lision. (1) The facts show that the General Birch was not. The 
collision is to be attributed to too much haste through an an- 
chorage ground in fog, and to a bad look out This court being 
further of opinion that it was not caused as alleged by an in- 
fringement of any one of the sailing rules in the matters of 
whistle, bell or light, by the persons in charge of the steam tug, 
the General Birch was solely in fault. The decree is for the 
amount of damage sustained by the Progress, to be assessed in 
the usual course, and costs in the case against the barque, and 
the suit of the latter is dismissed with costs. 

Andrews, Caron, Andrews 8c FUzpatrick, for the Progress, 

Blandiet Sf Pentland, for the General Birdi, 
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Coram Casault, J. 

REMILLARD v. COWAN et aL 

BAIL — DOMMAOES — EE6ILIATI0N DE BAIL. 

L*auteur cles d^fendeun avail lou^ aa demandeur one maison pour j ^tahtir un 
at«Uer de photographte. Plas tard les d^fendeura ^rigdrent sur line proprUt€ avoisinanle 
a eax appartenant, un mur d« vingt-deux pieda qui a effet d'enlever au demandeur 
partie de la Inmidre dont il avait besoin pour ezercer son metier. J«4^ .* — Que T^rection 
du mur en question oonstitue pour le locataire un trouble dans sa jouissanoeet lui donne 
droit i la r^iliation du bail et il des doiumages contre les rcpr^seotante de son locateur. 

Per curiam, — Le 29 juin 1878, le demandeur x>rit a bail, pour 5 
anuees a compter du ler mai alors prochain, une maison a deux 
etages, situee sur la rue St. Jean, et appartenant a feu George 
Hall, le locateur, avec le droit de construire dans la cour, en ar- 
riere de la maison, une galerie photographiquc qui ne devait 

(1) 5 Quebec, L. R.,340. 
20 
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Keiin lurd laisset Hbre que 3 pieds a la profondeur de la cour, et de faire 
conau et iiK ^^j^ autrcs partles de la maison les alterations requises i)our cette 
galerie. Les travaux ainsi faits devaient tester aulocatenra Tex- 
piration du bail que le locataire pouvait continuer poxir 5 autres 
ann6es, en ajoutant $100 au prix annuel de $400 pour !a location 
primitive. 

Le demandeur a pris possession de la maison, y a construit 
uue galerie et fait diverses ameliorations et reparations a nn 
montant de $t05.39. 

Le locateur, G-eorge Hall, est ensuite mort, et la propriete 
louee au demandeur, ainsi que d'autres proprietes voisines, sent 
echues aux defendeurs, sa fiUe et son gendre ; la premiere comme 
heritiere de son pere, et le second comme cessionnaire des droits, 
dans la succession de M. Hall, de sa belle-scrur, autre heritierc! 
du bailleur. 

La maison louee et sa cour etaient bornees au nord par uue 
autre propriete appartenant au locateur, sur laquelle il y avait 
eu, quelques dix ans auparavant, une tres-haute b&tisse qui avail 
brule, et dont, a la date du bail, il ne restait plus qu'une partie 
des murs. Celui faisant face a la maison louee au demandeur 
n*avait, apres la construction de son atelier ou galerie photogra- 
phique, que 4 pieds au-dessus de la plus grande felfevation de ce 
dernier. 

Dans les mois de juillet et aout derniers, les defendeurs out 
reconstruit cette bfttisse, et feleve, de 18 pieds au-dessus de I'au- 
nen, le mur avoisinant TatelieT qui est maintenant bornfe de ce 
cote par un mur qui le dfepasse de 22 pieds. 

Le demandeur se plaint que cette construction lui ote la lu- 
miere, qu'elle a mine son atelier, et il demande la r6siliation da 
bail et des dommages au montant de $4009. 

I^s defendeurs ont nie les allegations de la demande ; et, 
par exception, soutiennent que le demandeur, n'ayant pas obtenu 
le patronage qu'il attendait et ne faisant plus d'affaires, voulait 
laisser Quebec, et qu'ils n'etaient pour rien dans les dommages 
pretcndus soufferts : ils ajoutent que la reserve des 8 pieds avoi- 
sinant le mur en question etait par feu Greorge Hall une stipu- 
lation du droit d'exploiter la propriete voisine qui ne pouvait 
Tetre que par Texhaussement du mur en question. 

Le demandeur a prouve que, d'abord peu conuu, il a i>en- 
dant les trois premiers mois fait peu d'affaires, mais qu'il a eu- 
suite pris de la vogue, et que, dans les douze mois suivants, il a 
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et6, avec ses deux assistants, consid^rablement occup6 ; que les ▼. 
afl&ires augmentaient tous les jours jusqu'a la construction du 
marur en question ; que ce dernier, en lui enlevant .une partie de 
Is lumiere, a d'abord g6n6 ses operations, puis, en s'elevant, les a 
rendues de plus en plus diflS.ciles jusqu'& ce qu'enfin il ait mis 
entiirement obstacle a Texercice de son Industrie, ou de son art, 
si on pent donner ce nom a la photographie. 

D'apres cette preuve, la construction du mur rend inutile 
celle de Tatelier, et fait Toccupation de la maieon impossible 
poar I'objet pour lequel elle a 6t6 lou^e. 

Les d^fendeurs, de lenr cdt6, out prouve que Tendroit ne 
convenait pas pour la construction d'une galerie photographiquef 
que la lumiere y est mauvaise et insufl5.sante, que la galerie du 
demandeur, 6tant construite pour recevoir la lumidre directe- 
ment de Touest, ne pent pas souffrir d'un mur qui Tintercepte 
aa nord, et, par un de leurs nombreux t6moins, que les murs, que 
Ton a blanchis a la chaux, donnent une lumiere plus forte qu'elle 
ne I'etait avant la construction du mur en question. Je dis Tun 
d'eux, car les autres, en disant que le blanchissage fait la lumiere 
meilleure qu'auparavant, n'indiquentpas si la comparaison qu'ils 
font est pour I'^tat des lieux avant ou apres la construction du 
mur. 

Les d6fendeurs ont aussi prouve que le demandeur, en em- 
ployant du verre d6poli dans le vitrail de son' atelier, perdait 45 
p. ^/o de la lumiere qui autrement y« eut pen6tr6. 

Les d^fendeurs n'ont pas prouv6 Tintention qu'ils pr^taient 
au demandeur, dans leur exception, de vouloir laisser Quebec : 
et il m'est impossible de tiouver, dans la reserve des trois pieds 
de la cour que ne devait pas couvrir Tatelier, la stipulation du 
droit de reconstruire le mur. 

Les t6moins de la defense s'accordent avec ceux de la xx>ur- 
suite a dire que, dans son 6tat actuel, I'atelier du demandeur ne 
vaut rien et qu'il est priv§ de la lumiere requise pour en per- 
mettre une exploitation avantageuse. La seule question a resou- 
dre est quant a sa suffisance avant la construction du mur dont 
se plaint le demandeur. 

La preuve faite par les defendeurs est sur ce point toute 
theorique. Or il n'y a pas de theorie, si scientifique qu'elle soit, 
qui puisse r6sister k la brutalitC* des faits qui la d^truisent ; et il 
est prouv6 d'une. maniere positive par plusieurs t^moins que le 
demandeur faisait, avant la construction du mur, beaucoup et 
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R«fnm*rd ^Q lJQ^ ouvrage, que, depnis son ^Uvation, il n'en peut plus 
cowAn..t»i.fj^ij.^ ^t q^»jj a refuse de nombreuses comniaiides qu'onluia 
faites. Un t^moin m6me de la defense, Noreau, dit qu'e le de- 
mandeur paraissait avoir beaucoup d'ouvrage, qu'il entrait 
beaucoup de monde a son atelier, mais que, depnis trois on qnatre 
mois avant le 3 d^embre, date de sa deposition, son achalandage 
avait beaucoup diminu6. On saisit toute la force de ce t6moi- 
^nage en le rapprochant dn fait que le mur a et6 commence en 
juillet et terming le 12 aoi&t suivant. 

Le demandeur avait d6j4 passe un automne et un hiver dans 
la maison en question. II ne s'est jamais plaint auparavant dn 
jour de son atelier, et n'a pas chang6 le verre d6poli qui en cou- 
vrait Touverture. Les tfimoins, qui nous disent que jiisqu a la 
construction du mur la lumiere etait bonne, n'en exceptent pas 
ees deux saisons ; et il est impossible que ces deux bommes, qui 
n'y ont aucun intgr^t, et dont la v6racit£ n'est pas mise en doute, 
aient jur6 faux quand ils ont affirm^ qu'arant la construction du 
mur ils n'avaient jamais souffert de manque on d'insuffisance de 
lumiere dans I'atelier, et qu'ils disent n'en avoir pas con8erY6 
assez, depuis cette construction, i)our qu'on put continuer a y 
exercer I'industrie de photographe. La capacite, Texp^rience et 
les connaissances sp^ciales des photograpbes que le demandeur 
emploie, et celles des deux autres personnes qui ont travaill6 a 
son atelier avant et apres la construction du mur, et qn'il a fait 
entendre, ont 6t6 mises en question sans objet et sens avantage 
possible pour les d6fendeurs. Car ils sont, comme je I'ai d6j& dit, 
soutenus par les temoins de la defense quant an mauvais £tat 
actuel de Tatelier, et les nombreux et bons ouvrages qui y ont 
ete produits, et Tachalandage dont il a joui jusqu'a Terection du 
mur, prouvent que, si son i)ersonnel n'avait pas une habilete 
hors ligne, il avait un bonbeur qui lui en tenait lieu, et qui ne 
lui a fait d6faut qu'avec la lumiere que le mur a obstruSe. Et 
quant aux deux personnes qui y ont travaill6 on fait d#s eesais 
a des reprises diffiSrentes, avant et depuis I'erection du mur, le 
fait qu'elles ont r6ussi auparavant et n'ont pas pu reussir depuis, 
n'a pas besoin de common taire. 

II est incontestable que le blanchissage a la chaux des 
b&tisses voisines a, sinon am6liore du moins rendu moins 
mauvais I'^tat que le mur en question avait fait k Tatelier dn 
demandeur ; mais il n'est pas n^cessaire d'etre photographe pour 
comprendre que la lumiere que ce blanchissage r6fl6chit ne vaut 
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pas celle que donne directement le ciel, et que lea reflets que R*'"^*"*'^** 
donne celui des murs prtexistants, ne compensent pas la lumiere ^''*** •* •*■ 
qa'obstrue le nouveau mur. 

Que fait aussi le d6poli du verre, si Tatelier est, comme le 
disent les ti§moins des d^fendeurs, an puits oa la lumiere fait de- 
faut, et si, comme il n'est pas i>os8ible d'eu douter, ce verre a 
permis de bons ouvrages et une exploitation avantageuse aupa- 
ravant. 

II ne me parait pas douteux que le mur en question a fait 
un tort considerable k Tatelier du demandeur, et a m6me rendu 
son exploitation, si non etitierement impossible dans toutes les 
saisons, au moins assez difficile dans Tautomne et Thiver, pour 
la rendre improductive. La preuve positive, que le demandeur a 
faite sur ce point, met a n^ant toutes les suppositions et . Ips 
thtories plus ou moins saines des t6moins de la defense. 

Les d^fendeurs sont, Tun le cessionnaire d'une moitie de la 
succession du locateur, et Tautre son h^ritier direct. A ces titres 
ils sont tons deux tenus aux mdmes obligations que feu Greorge 
Hall. Ges obligations sont de procurer au locataire la jouissance 
paisible de la chose i>endant la dur^e du bail. (C. C. 1612, No. 3) ; 
de ne pas changer, pendant la dur^e du bail, la forme de la chose 
lou6e (C. C. 1615.) Ces deux propositions de notre code sont la 
reproduction des mdmes regies aux articles 1719 et 1723 du C. 
N. '* Le bailleur manque directement a son obligation de faire 
jouir paisiblement le preneur lorsque, par son propre fait, il 
prive le preneur en tout ou en partie de la jouissance qu'il lui a 
promise." II ne lui procure pas cette paisible jouissance, lorsque 
des travaux, qu'il fait ou qui sont m6me faits par des tiers sur 
une propriety voisine, otent au locataire une partie du jour oude 
la lumidre dont il jouissait auparavant, et dont il a besoin pour 
I'exercice de Tindustrie qui, d'apres le bail, devait y 6tre mise 
en operation. Ges constructions changent la forme de la chose 
louie : faites par un tiers sur sa propri^te, elles entrainent la r6- 
siliatitn du bail, par le locateur m6me sur une autre propri^te 
que celle lou6e, la r6siliation et des dommages et interfits. 

Pothier, louage. No. 113, dit: "Si j'ai donn6 a loyer ma 
maison a un ouvrier qui a besoin d'un tres grand jour i)our 
exercer son art, et que, depuis le bail, le propri^taire de la mai- 
son, qui est vis-^-vis, I'ait tellement exhauss6, qu41 ait dt6 tout 
le jour de ma maison, je suis garant de ce d6faut de jour survenu 
depuis le bail, et le locataire est en droit de me demander la d6- 
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^ charge du bail, pnisque cette obscurite Tempfeche de jouir de 



R«millard 

▼. _ _ 
Cowan et •!. ^^xi.^ wi«;«^*, ^^K^ *•>« ^«:«^ ^ i. ii 



cette maison qu'il n'a prise que pour y exercer son art J 

6 Boileux, sur article 1719, p. 41, dit aussi : " Le bailleur ap- 
porlerait uu trouble k la jouissance du locataire, s'il 6leyait sur 
sou terrain contign a une maison de ville, objet du louage, un 
mur qui diminuftt pour le locataire le jour, Tair, on m^me la 



vue." 



6 Taulier, p. 234, qui la rapporte, approuve Topiniou expri- 
mee par le tribun Moricault, lors de la discussion de cette partie 
du code fran9ais : " II ne pourrait, par exemple, dit le tribun, 
soit dans la maison par lui donn6e a bail, soit dans la maison 
voisine dont il se trouyerait 6galement propri6taire, felever des 
constructions capables de priver le preneur du jour qu'il avait 
et qui lui 6tait n6cessaire J}o\xt Texercice de sa profession." 

Le Ian gage de Laurent n'est pas moins positif: '' II peut y 
avoir, 6crit-il, vol. 25, No. 146, p. 159, changement dans la forme 
sans que la chose*lou6e subisse une transformation mat6rielle/' 

" Le proprifetaire peut exhausser un corps de logis situe en 
face de Tappartement lou6. II a 6t6 jug6 que ces constructionn 
n'occasionneraient pas seulement un trouble temporaire par la 
presence et les travaux d'un nombreux personnel d'ouvriers, par 
I'accumulation des mat6riaux et d6blais, par Tencombrement des 
cours et issues, qu'elles entraineraient encore un prejudice per- 
manent, celui d'une diminution de lumiere, prejudice tres grave 
dans Tespece, les pieces de derriere de Tappartement loue n'ayant 
dfejA qu'un 6clairage insuffisant. Vainement, disait-on, que la 
forme de la chose louee ne subissait aucun changement ; il ne 
faut pas isoler Particle 1723, il est une consequence de Tobligra* 
tion principale'qui incombe au bailleur, celle de faire jouir le 
preneur de la chose lou6e avec tons les avantages qui y sont at- 
taches au moment du contrat ; or la diminution de lumiere est 
certainement une diminution de jouissance." 

Lyon, 10 aoAt 1855 : (Dalloz 1855.2.259)— Tribunal de la 
Seine, 9 dfecembre 1836, (Dalloz Recueil Periodique 87.3.66). 

La preuve etablit que le trouble temporaire dont parle Lau- 
rent a ete, gr&ce aux precautions prises par les constructeurs du 
mur, & peu pres nul, mais la diminution du jour et de la lumiere 
quand, d'apres la pretlve faite par les defendeurs, il n*y en avait 
pas deja assez pour exercer avantageusement Tindustrie pour 
laquelle la maison avait ete specialement louee, en est un per- 
manent et serieux qui emp^che la jouissance, et qui, a ce titre. 
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doune le droit de demander la r6siliation du bail et les domma- R^";'»»'** 
ges et int^rtts que le trouble fait souffrir au preneur. II n'y a^^**" ** ="** 
pas a distinguer si les ourrages qu'a faits le locateur, et dont se 
plaint le locataire, sont a la propri6t6 lou6e ou a une autre voi- 
sine. Le locataire acquiert par son bail le droit de jouir des 
lienz dans I'^tat ou ils sont a la date du bail, c'est-a-dire avec les 
jours et les vues qui existaient, et qui ne peuvent pas ^tre chan- 
ges ni diminu^s sans donner lieu a un recours en resiliation, 
dans tons les cas, et en outre en dommages quandles alterations 
sont Tceuvre du locateur. 25 Laurent, p. 127, Nos. 157, 15H ot 
tons les auteurs qu'il cite. 

Laurent au No. 146, suscit^, ajoute : " On objecterait eii 
A'ain qu'un proprietaire voisin pourrait b4lir sans que le loca- 
taire eut droit de se plaindre, — sans doute, mais le voisin nVst 
tenu a rien, a Tfegard du preneur ; il est done libre d'user et de 
di8i>oser de la chose comme il Fentend, tandis que le bailleur 
s'est oblige a faire jouir le preneur/' (3, Duvergier, lonage, No. 
S09.) 

Laurent ne veut i)as dire que si le mur eut etc coiistruit par 
un proprietaire voisin, le preneur serait oblige de le subir, mais 
seulement, comme il I'explique ailleurs, qu'il ne pourrait pas 
demander des dommages a son locateur ; ses droits, dans ce cas, 
.se bornant k la resiliation du bail. 

Pour Tappr^ciation des dommages, il y a la i>reuve : 

V. Que le demandeur a fait aux lieux lou6s des ameliora- 
tions au montant de $705.89, y compris $45 pourdu verre depoli, 
ameliorations qu'il est oblige de laisser aux defendeurs a I'expi- 
ration du bail ; 

2°. Que rindustrie du demandeur a consid§rablement souf- 
fert des avant le mois d'aout et qu'elle a ete entierement arr^tee 
depuis le 28 septembre, (G semaines avant la deposition de 
Plante, prise le 9 novembre) ; 

3°. Que le demandeur, pendant tout ce temps et jusqu'au 
ler mai prochain, paie a deux employes $14 par seraaine. Cequi 
fait, 31 semaines a $14, $434. 

4^. Que, dans les douze mois precedant I'erection du mur, 
le demandeur a pris 1,400 negatifs payants, dont la valeur cou- 
troversee est d'apres les temoins du [.demandeur $5.00, suivant 
un temoin des defendeurs $3.00, et d'apres un autre temoin des 
defendeurs $2.50, et que, d'apres I'augmentation de son achalan* 
dage pendant ce temps, il eut du faire beaucoup plus dans les 
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R*nnii«M donze mois qui ont suivi ; mais, d'un autre cdt6, il est ^tabli que 
r<.w.n 61 ai. I'automne a §t6 peu propice pour la photographie 

En ne tenant compte que du temps, sans augmentation 
d'achalandage, il eut, du 12 aout au ler mai prochain, pris an 
nioins 971 negatifs. 

Mais, prenant en consideration que les mois d'arret n'ont 
pas, Tautomne dernier, ete bons, que ceux de Thiver ne doivent 
pas Tetre autant que ceux de mai, juin et juillet, la lumiere ne 
permettant de travailler, chaque jour, que pendant un nombre 
restreint d'Keures — aussi que Ton a travaille un peu jusqu'au 28 
septembre, je d6duis pres du tiers, n'allouant que *700 negatifs 
payants, c'est-a-dire un peu moins que 2| par jour, quand la 
preuye constate qu'il arefus6 jusquVi 5 et 6 poses par jour. Ces 
700 negatifs au prix des cartes de visites, c'est-a-dire au plus ba« 
prix que rfealisent ces negatifs payants, font |2,100.00. De cette 
somme il faut dMuire le loyer jusqu'au ler mai, et les 15 p. °/, 
que le temoin dit 6tre le cout des mat^riaux employt-s— et ajou- 
ter le cout du protfet $4.00, et la valeur des ameliorations $705.30, 
il reste une somme de $2,394.39. 

Les d6fendeurs trouveront peut-^tre cemontanteleve ; mais, 
si on ne perd pas de vue que des $1685 que j'assume comme re- 
venu probable de Tatelier du demandeur pendant 81 mois, il lui 
faut d6duire le gTalaire de ses deux employes, savoir, $518, son 
loyer, $283.50, moins ce qu*il retire du magasin, $136 ; le chauf- 
fage, les taxes d'eau et autres, on s'apercevra qu'il laisse au de- 
mandeur moins de $900 de profit net pour 8^ mois. 

Le bail est r6sili6, les d6fendeurs sont condamnes a payer 
au demandeur $2,395 de dommages, et acte est donn6 au deman- 
deur de la reserve qu'il fait dans les conclusions de sa declara- 
tion. 

.TUaEMENT : 

La Cour, etc. Consid^rant que le demandeur a pris a loyer 
la maison d6crite au bail, que lui a consenti feu George Hall le 
24 juin 1878, pour y ttablir un atelier photograph ique, en cons- 
truisant dans la cour. qui se trouve au nord de la dite maison la 
galerie requise pour cet objet et y faisant les changements et les 
ameliorations n6cessaires, et qu'il sVst oblige a laisser le tout an 
locateur a Texpiration du bail ; 
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Coiifiid^rant qu'en louant, pour y exercer une Industrie qui ^«^^'^ 
exigeait un jour et une lumiere exceptionnel^, une maison qui ^^^ 
parait n'avoir pas d§j& offert un avantage special sous ce rapi>ort, 
le bailleur a garanti qu'il ne ferait rien qui put le diminuer ; 

Consid^rant que les d6fendeurs, qui sont les repr^sentants 
du dit feu Greorge Hall, et qui ont sous ce rapport assume ses 
obligations, ont fait construire, en juillet et aout dernier, sur une 
propri^t6 voisine leur appartenant, et qu'ils ont trouv^e dans la 
sudcession du dit feu Greorge Hall, un mur excedant de 22 pieds 
le sommet de la galerie construite par le dSemandeur, qui ote a 
son atelier une partie du jour et de la lumiere dont il a besoin, 
et ne lui en laisse pas assez pour exercer avec avantage son in- 
dustrie qui £tait prospere auparavant, et que cette construction 
a ruiiige ; 

Considerant que la dite construction est un trouble a la 
jonissance paisible que le bailleur 6tait oblig6 de procurer au 
preneur i)endant toute la dur6e du bail et un changement que 
prohibait la loi, a la forme de la chose lou6e ; 

Considerant que le demandeur a d^ji souffert et devra souf- 
Frir jusqu'au premier mai prochain, 6poque avant laquelle il lui 
sera impossible de se procurer un autre atelier, des dommages 
qui, ayec la perte des travaux, des ameliorations et augmenta- 
tions qu'il a fait 8 a la maison des defendeurs, ne peuvent pas 
d*apres la preure fitre moindres que $2395, le bail susdit est r^si- 
lie, et les defendeurs sont condamn^s a payer au demandeur la 
dite somme de |2395 avec int6r6ts de ce jour et les d6pens ; et 
acte est accord6 au demandeur de la reserve qu'il a faite par ses 
conclusions de son recours contre les defendeurs pour les dom- 
mages qu'il x>ourra etre condamne k payer k la personne a la- 
quelle il a sous-lou6 le premier etage de la dite maison. 

lUniillard Sf FIffnn, j>o\xt le Demandeur. 
Livernois^ pour les Defendeurs. 
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SUPERIOR COURT, QUEBEC. 

7th JUXE 1872. 

Coram Meredith, C. J. 

rOULET V. launi£re. 

IIrli) '.—That a defendant who has given special bail is not bound to file a statement 
and make the declaration mentioned in article 766 of the Code of Civil Proce- 
dure. 

Per curiam. — ^The defendant in this cause having been ar- 
rested under* a writ oi capias ad respondendum gave bail as allowed 
by article 824 of the code of procedure. 

The condition of the bond is " that the cognizors shall not 
" become liable unless the defendant leaves Lower Canada 
*' without having paid the debt interest and costs aforesaid for 
'• which this action is brought." 

The bail, therefore, is what was formerly known as special bail 
to ilie action ; the condition of the bond being prescribed by the 
5th Geo. IV, ch. 2. Judgment was rendered against the defen- 
dant on the 8th of March last, and the plaintiff now moves that 
the defendant be subjected to imprisonment because he did not 
within 30 days from the rendering of the said judgment, mak^ 
an abandonment of his property, according to the articles of the 
code of procedure, under the head of abandonment of property, 
and more particularly as required by article 766. 

The contention of the plaintiff as I understand it is, that 
every defendant who gives bail under a capias ml respondendum 
whatever may be the kind oi bail given, or the condition of the 
bail bond, is bound within thirty days from the rendering of 
judgment against him to make an abandonment of his property 
as provided by the articles of the code de procedure already adver- 
ted to. 

I may at once say that this contention is, in my opinion, 
founded on a misapprehension of the provisions of the statute, 
12 Vict , cap. 42, from which the articles of our code on this 
subject are taken. The object of that statute as expriessly declared 
in the preamble was to " soften the rigor of the laws affecting 
" the relations between debtor and creditor," but, if the inter- 
pretation now contended for be right, that law, instead of im- 
proving the position of debtors, added to the rigor with which 
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they were liable to be treated. At the time of the passing of the 
12th Vict., cap. 42 any debtpr arrested under a capias ad respon- 
dendum could give si>ecial bail ; the condition of the bail bond 
under the 5th G-eo. lY, ch. 2, being as already mentioned : 

" That the cognizors shall not become liable unless the do- 
•' fendant leaves Lower Canada without having paid the debt 
" interest and costs aforesaid for which this action is brought.'' 

Debtors therefore who could furnish bail had nothing to 
complain of. But a debtor who could not furnish special bail 
was liable to be imprisoned for life, unless he lived beyond the 
age of to. It was for the relief of this class of persons that the 
12 Vict., ch. 42, was passed (1) and I distinctly recollect that it 
was the case of a person, named Dwyer, confined in jail at Mon- 
treal, for a very large debt, that drew the attention of the public, 
and of the legislature, to the necessity of some measure of relief 
for debtors, in jail and unable to furnish special bail. 

Accordingly we find that the legislature after having by the 
first two sections of the statute, 12 Vict., ch. 42, declared in 
what cases a writ of capias ad respondendum might be sued out, 
then by the next nine sections provided means by which any 
debtor arrested under a writ of capias ad respondendum, could on 
abandoning his property regain his liberty. By the third section 
of the statute, a debtor arrested was allowed to obtain hisjelease 
on giving security that he would surrender himself when re- 
quired in the event of his not making a right abandonment of 
his proi)erty. And a debtor who had thus given security to sur- 
render himself was obliged, if judgment were rendered against 
him for a sum exceeding <£20, to abandon his property for 
the benefit of his creditors. The object of these sections of the 
statute was to enable a debtor to avoid imprisonment in the in- 
terval between his arrest and the abandonment of his property. 

The legislature by these provisions as they intended " very 
materially " softened the " rigor " of the law as regards that class 
of debtors who were liable to be " confined in prison for want of 
" bail ; but there was another, and every lawyer knows, a much 
" more numerous class of debtors, who previously to the passing 
** of the act, had the means of avoiding imprisonment by giving 
'' special bait to the action ; and, as it certainly was not the inten- 
* tion of the legislature to make the more numerous class of deb- 

(1) See jadgment tnd obaerrationii of judgen in SeweU v. Vannever^ 14 L. C. R., page 

239. 
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Houut " tors suffer, in order to afford indulgence to the less numerous 
uoiuire. u ^j^^g^ ^j^^ framers of the statute, true to the intention otsoflen- 
" tng the rigor of the law proclaimed in the preamble, caused 
" the nine sections of thje statute (from 3 to 11 inclusively), 
" which afford relief to one class of debtors to be followed bv 
" the twelfth section," (1) which provided that nothing in the 
said act contained, " shall prevent any person arrested under any 
'* writ of capias ad respondendum from putting in special bail to 
** the action as permitted by the laws of Lower Canada now in 
" force," the law then in force, and applicable to such oases, 
being as is quite certain, the 5th Geo. IV, ch. 2. 

No one reading the 12 Vict., ch. 42, could even for a 
moment, suppose that a person putting in special bail to the 

action, under section 12, could be called upon to make a decla- 
ration and abandonment of his property ; the abandonment of 

property being, it is plain, a provision made for the relief of 

debtors who could not give special bail. 

The law on this subject has not been changed, but the order 
and wording of the articles in the code of procedure on this 
subject are not as clear as the provisions of the statutes which 
they purport to reproduce. 

Both the* 12 Vict, ch. 42, and cap. 87 of the C. S. L. C, care- 
fully distinguish between the giving security to surrender in 
default of a right abandonment, as allowed by the new law, and 
the discharge upon special bail as allowed by the old law, but 
that distinction appears to have been lost sight of when art. 766 
of the code of procedure was framed, and it is upon that article 
that the demand for the imprisonment of the defendant is made. 

But if the sections 12 and 18 of the cap. 87 of the C. 8. L. C. 
which our article 766 purports to reproduce, be looked at, it will 
be found that they refer to the case of a debtor who has g^ven 
security to surrender, in default of a right abandonment of his 
property, and not to the case of a defendant who has given spe- 
cial bail. 

But the fact that that article is to be found in the section 
which treats ** of abandonment of property," (2) and not in the 
section which treats '^ of discharge upon bail," (3) shows suffi- 
ciently what was the intention of the legislature* 

(1) 14, L. C. R., p. 254. 

(2) Wotherspoon, p. 1 15. 

(3) Wotherspoon, p. 125. 
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Moreover the article 766 must be read in couuectiou with ^""'•' 
article T63, which is the first of the same section, and from the ^»»«^*'»- 
wording of the latter it is plain, that the judicial abandonment 
of property, with a view to discharge from arrest, is a privilege 
accorded to such debtors, as think fit to avail themselves of it, 
and not an obligation imposed upon all debtors ; and, that the 
object of article 766, is to define the time within which a debtor, 
availing himself of the privilege of making a judicial abandon- 
ment of his property, must file the statement and declaration 
required by the article 764. Indeed I fear that the importance 
which one naturally attaches to questions affecting the liberty 
of the subject, lias induced me to dwell upon the application 
before the court at greater length than was necessary, and that 
I might perhaps, have contented myself with observing that as 
the condition, and the only condition, of the defendant's bond is, 
'' that the cognizors shall not become liable unless the defen- 
" dant leaves Lower Canada without having paid the debt in- 
'" terest and costs aforesaid for which this action is brought," no 
one has aright to molest him, inany way, so long as he keeps 
within those limits. It follows then that according to my opinion, 
the application of the plaintiff must be rejected with costs. 

Dechene, for Plaintiff. 

G. H, Larue, for Defendant. 
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ANCTIL V. DECHENE. 

VENTE D'IMMEUBLES — nOMMENCEMENT DE PREUVE PAR ECRIT. 

JuG£ : — Que Taoqu^rear d^un immeuble, n'y ajrant pas de droits incouimutables ct efiec- 
tifs sans un litre et son enr^strement, est pr^um^ fsure d^pendre son cunsen- 
• temeot deVexistenoe d'un titre, etqu'en cons^uenoe, il ikut, pour trouver dans 
un 6crii le commencement de preuve d'one aoqniiition yerbale d'un immeuble, 
une toondation plus formelle et plus positiTe qua pour un contrat qui n'a 
besoin que du consentement des parties pour le completer. 
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L'action allegue une vente verbale d'une terreque le defeii- 
deur a achetee pour $;1400, payables comptaut, et cQnclut a ce 
qu'«L defaut par le defendeur de passer titre le jugement en 
tienne lieu. 

Le defendeur a uie la vente et dit qu'il n'y avait eu que des 
pourparlers au sujet de I'achat, non par lui, mais par Zephirin 
Dumais. 

Le demandeur a i)roduit deux lettres, Tune portant la signa- 
ture du defendeur, Tautre celle do son avocat, mais toutes 
deux ecrites par le defendeur qui, examine comme t^moin les 
a admises, mais a jur6 que les propositions au demandeur et les 
pourparlers entre eux etaient au nom de Zephirin Dumais et 
pour lui. Le demandeur admet que la deposition du defendeur 
prise seule ne pent pas ^tre un commencement de preuve par 
ecrit ; mais il sentient que les contradictions qu'il trouve entre 
elle et les defenses du defendeur, aid6es des deux lettres produi- 
tes, font uu commencement de preuve fecrite suflB.sant pour ad- 
mettre la preuve orale. Le tribunal de premiere instance a decide 
le contraire, et renvoye Taction faute de preuve. 

L'epellation des mots dans les deux lettres produites font 
voir que le defendeur n'a aucune instruction, qu'il sait fecrire et 
rien de plus. Voici, en en changeant Torthographe, ce qu'elles 
contiennent. 

1' Louis Auctil est all6 a Kamouraska pour prendre une ac- 
" tion centre moi pour me faire passer contrat "poxiT sa terre que 
" j'ai achetee pour toi. Je t'avertis jwur la demiere fois de venir 
*' pour passer contrat ou je prendrai une action en garantie contre 
'' toi parce que tu Tas achetee devant t6moin. Je te donne aucun 
" delai si j'ai des frais aujourd'hui, je me revengerai sur toi." 

" Je suis charge de la part de Monsieur Bernard DecMne de 
" prendre une action contre vous si vous n'allez pas passer cou- 
'' trat ix)ur la terre qu'il vous a vendue sans d6lai." 

Le commencement de preuve par 6crit est, dans Tacception 
la plus large, un ecrit qui, sans faire preuve complete du fait a 
etablir, rend son existence probable. C'est une pt^somption qui, 
n'eiant pas legale, est abandonnee a la discretion et au jugement 
du tribunal (C. C. 1242). II faut que T^crit cree une probabiliic 
qui ne resulte i>a8, pour toutes les obligations, des m^mes cir- 
constauces. Ce qui pent Stre suffisant i>our la faire naitre dans 
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un contrat pent ne pas suffire x>oar la faire supx>oser daus un 
aatre. Le commencement de preuve que le demandeur croit 
trouver dans ces deux lettres est celui de Tachat par le defeu- 
deur d'une propri6t6 immobiliere. II est important, pour en bien 
apprecier la port6e et pour determiner la probabilite de Texis- 
tence du contrat invoqu^, que Ton pretend en tirer, de se rappe- 
ler et d'appr§cier les exigences de la loi quant a la vente des 
iinmeubles et aux formalit^s requises pour en passer la proprielc 
incommutable. 

Le code civil, au til re des obligations, article 1025, dit : ** Lo 
" contrat d'ali^nation d'une chose certaine et determinee rend 
" I'aequereur proprifetaire de la chose par le seul consentement 
'' des parties, quoique la tradition n'en ait pas lieu." 

Cette regie est, quant aux immeubles, modifi^e par Particle 
102t qui, apres avoir dit que la regie de Tarticle 1025 s'applique 
aussi bien aux tiers qu'aux parties contractantes, ajoute : " sauf 
" dans les contrats pour le transport ^d'immeubles, les disposi- 
*' tions particulieres contenues dans ce code quant a Tenregistre- 
" ment des droits reels." 

La meme regie et la meme exception sent repetees a Tarticle 
l-tt2, titre de la vente, en ces termes : "^La vente est un contrat 
" par lequel une personne donne une chose a une autre moyen- 
" nant un prix en argent que la demiere s'oblige de payer. 

' " EUe est parfaite par le seul consentement des parties, 
" quoique la chose ne soit pas encore livree ; sujette neanmoins 
" aux disx>ositions contenues en Particle 1027, etc." 

L'^xception, a laquelle il n'est que r6£§r6 dans les articles 
1027 et 1472, est sp6cifi6e a Particle 2098, en ces termes : 

" Tout acte entrevifc transf^rant la proprifite d'un immeuble 
'* doit dtro enrSgistr^ par transcription ou par inscription. 

'^ A d^faut de tel enregistrement le titre d'acquisition ne 
'' pent £tre oppose au tiers qui a acquis le m6me immeuble du 

m£me vendeur, pour valeur, et dout le titre est enr6gistr6 

Jusqu'a ce que Peuregistrement du droit de Pacqu6reur ait lieu, 
Peur^gistrement de toute cession, transport, hy];>otheque ou 
'' droit r^el, par lui consenti affectant Pimmeuble, est sans effet." 
Ces dispositions ont un double effet : le premier de faire de- 
pendre entre acqu^reurs du mdme vendeur, la propriety de Pen- 
rggiBtrement du titre, le second de suspendre jusqu'a Peuregis- 
trement de son titre, Peffet de Pexercice qu'il a fait de son droit 
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Anctii ^3 propriete : c'est-a-dire que racqu6reur n'acquiert un titre par- 
DAchene. £g^j|. ^j incommutable que par renrSgistremeut djB son titre. 

Ges exigences de notre droit ne permettant pas d'acqu^rir 
un titre effectif k la propri6t6 immobiliere sans enregistrement, 
le consentement des parties doit par la mdme £tre pr6sum6e de- 
]>endre du titre sans lequel I'enr^gistrement n^est pas possible. 
A moins dc circonstances exceptionnelles ^tablissant le coatraire, 
on ne pent pas supposer que le consentement d^ Tacqu^reur est 
independant de ce titre et pent exister sans lui ; car sana lui il 
n'a rien de certain, rien dont il puisse effectivement disi>oser. Si 
le consentement depend du titre, il n'existe qu'au moment du le 
titre est ex6cut6 ; et tout ce qui est dit entre les parties jusque- 
la, et tout ce que Tune d'elle pent avoir 6crit, ne pent, k moins 
de stipulations expresses contraires, dtre presume que proposi- 
tions et pourparlers. Pour rendre le contraire probable, il faut 
dans un 6crit 6manant de Tacqufireur beaucoup plus que les 
enonciations qui seraient suffisantes dans un contrat que le seul 
consentement des parties pent rendre d6finitif et parfait, et en- 
tierement effectif. D'ou il suit que Tecrit suffisant jponx former, 
en rendant son existence probable, le commencement de preure 
d'un contrat de Tespece que je viens de mentionner, peut ne pas 
r^tre pour Tacquisition d'un immeuble, qu'il ne suffit pas k faire 
probable. 

S'il s'agissait d'un prfit, d'un depot, d'une location, d'un 
cautionnement, d'une promesse de faire ou de ne pas faire, ou 
m^me d'une donation ou d'une vente de biens mobiliers, les 
ecrits invoqu^s par le demandeur seraient un commencement 
de preuve suffisant pour autoriser la preuve orale ; pour Tachat 
dun immeuble je ne crois pas qu'ils le soient. 

En effet est-il probable qu'un cr6ancier qui, comme le de- 
feudeur, a un jugement contre son d^biteur et qui i>eut faire 
saisir et vendre sa propri6t6, va la i>ayer comptant la somme 
considerable de |1400 x)our la revendre de suite a un autre le 
mdme prix ? On comprend qu'il peut chercher un acqu^reur qui 
a de I'argent comptant, et, apres Tavoir trouvS, negocier iK>ur 
lui avec son debit eur un achat qui assure le paiement de sa 
dette sans les d^lais et les frais d'une vente judiciaire ; mais on 
l)eut difficilement supposer que, d^jd creancier du vendeur au 
montant de |900, il va en d6bourser |500 pour assumer les 
chances et les risques d'une vente incertaine sur laquelle il ne 
doit realiser aucun profit. 
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Je ne vols rien autre chose dans les deux lettres produites ^^^^^^ 
que r^nonciation de la premiere de ces deux oi)erations. Le de- ^^^^^^ 
fendeur, qui etait creancier du demandeur d'une sommc de $900, 
ct qui avait uu jugement centre lui pour $60 d'arr6rages d'inte- 
rets, s'est entendu avec Zephirin Uumais pour qu'il achetai 
comptant la terre du demandeur, si co dernier voulait la donner 
lK)ur $1400 ; ayant eu son consentement, il est alio obtenir celui 
de son dfebiteur. C'est la ce qu'il me parait exprimer quand il 
dit a Zephirin Dumais, dans une des lettres produites, qu'il lui a 
rendu la propri6t6 devant temoin, et dans Tautre qu'il I'a ache- 
lee pour lui. On a insiste sur ce que le defendeur presse Dumais 
de x)asser contrat et qu'il le menace m6me de poursuite ; mais 
on apprecie facilement I'urgence dc ses appels quand Tachat de 
Dumais devait lui assurer le paiement immediat de sa dette. On 
a aussi appuye sur I'invitation de venir passer un contrat qui, si 
le d6fendeur n'etait pas le vendeur, ne devait avoir pour parties 
que Dumais et le demandeur : oli a oubli6 que le creancier de 
pres des deux tiers du prix que I'acquereur devait payer comp- 
tant, sur d6charge de I'hypotheque qui afiectait la chose vendue, 
devait 6tre present et partie a la vente pour y recevoir son argent 
et y dficharger son hypotheque. L'orthographe des deux lettres, 
en constatant le peu d'instruction du defendeur, et quel mau- 
vais juge il doit fetre des expressions qu'il emploie, tend encore 
li detruire la probability que Ton veut en tirer. 

Je crois que Ton a eu raison de ne paspermettrc uncpreuvc 

orale et comme consequence, que le jugcment renvoyant Taction 

doit etrcconfirme. 

Jugcment confirme. 

Alexis Dessainty pour le Demandeur. 

p. V. Taclt€, pour le Defendeur. 
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No. 46. 
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JEAN DELTSLE, Appelant, 

ET 

LES COMMISS AIRES D'ECOLE DE ST. JEAN, In times- 

SUIIINTENDANT DE 1/ 1 NwST RUCTION PUBLIQTTE — SES POUVOIRS 

MANDAMUS 

La luaLson d'^colc de I'arruridi88ement luimero lui de la paruii>6e de St. Jeaii ile 
d'Orleans, ^tant deveiiu vieillc et iusufBsante, les oommiseaircs d^id^rent de la reb&tir 
uu mCme endroit et pass^rent, le 31 Janvier 1877, nne r^Bolution k cet efiet. Plus tard, 
ils adopt^reQt nne nouvelle resolution tendantlL acheter le vieuz presbyt^re poor y 6U- 
blir la maison d'^cole. Ces proc^lares farent d^sapprouveeB par le surintendant, et le %i 
Janvier 1879, les commifisaires adoptent ane nouvelle i^lution autorLaant le prudent 
et le Recrdtaire k acheter une autre maiaon, ce qui fut fait. 

Appelde cette procedure f\it inteijet^ devant le surintendant, qui par sa sentence du 
1 9 mars 1879, cassa la resolution du 23 Janvier, et ordonna la construction d'une maLson 
d'ecole sur I'ancien emplacement, etc Les comniiHsaires ayant refusi d^ex^cuter oeite 
sentence, il fut ^man^ un bref de mandamuB. 

Juge: (renversant le jugcment de la Cour Ini'erieure.} — Que le surinteodant de 
r Instruction publique avait par la loi, le droit d'ordonner aux intim^s de conitruire 
la maison d'ecole sur I'emplacement par lui d^siguc. 

Que la r^ponse des intimes (alors en possession du dit emplacement) qu*iU iiaimi 
dana Fimpoasibiliti de Me eorrformer d la ditc senteneey paree qu'iU n^avaient pas de tiirts d cetit 
proprUUf eic.t et qu^iU iUiient expoaie il etre iroublia par lafabrique^ n'etait pas admissible, et 
quHIs n'avaient aucun int^rdt :! la soulever. 

Bossi C. R : pour TAppelaut. II 8'agit en la presente af- 
faire d'une requfete pour bref de mandamus rejetee au merite 
par le jugement dont est appel. 

Le dossier contient un nombre de pieces considerable, et 
une preuve testimoniale fort longue, mais les faits ne sont pas 
si nombreux ni si compliques qu'ils le paraissent, et toutc la 
cause pent se resumer comme suit : 

La maison d'6cole, arrondissement No. 1, de la paroisse St. 
Jean, 6tait devenu vieille et insuffisante. II fallait soit la reb&tir 
soit en acheter une autre ; les commissaires adopterent le pre- 
mier de ces deux moyens, et passerent le trente-et-un Janvier 
milhuit soixante dix-sept, une resolution, adoptee a Tunanimite. 
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declare t que la maisou serai t reconstruite 8ur remplacement ^*et"^* 
de rancienne maison, et que les travaux commenceraient auS'sil^jeri'! 
plus tard au premier juillet de Tannge courantc. 

Cette resolution ne fut pas cependant mise a execution, 
et le trente juin de la mfime ann6e, il fut adopte une autre reso- 
lution tendant a faire acheter le presbytere de la paroisse, et y 
faire etablir Tfecole. 

Ce choix ne parait pas avoir ete judicieux. Ja^ presbyiere, 
devenu trop vieux pour une maison d'habitation, ne pouvait 
guere convenir pour une maison d'fecole. II y aurait fallu des 
reparations fiquivalant a une reconstruction. De plus, le prix en 
ctait eleve, et les conditions de I'achat projete etablissaient en 
faveur du Cur6 de la paroisse une rente perpetuelle, considera- 
ble. 

Aussi, plusieurs des interesses adoptant cette maniere de 
voir, se plaignirent au surintendant de I'lnstruction publique de 
cette decision des commissaires, et le ving-cinq Aout, le surin- 
tendant, faisant droit sur la plainte, fit defense aux commissaires 
de mettre a execution leur projet d'achat du presbytere, et leur 
• enjoignit de reconstruire la maison aux termes de la resolution 
du trente-et-un Janvier. 

Cette decision fut soumise au comite catholique du Bureau 
de I'lnstruction publique, et apres un refer6 aux officiers en loi 
dc la couronne dont nous parlerons ci-apres, il fut declare par ce 
comite que : vu quedenouveauxfaits avai^nt surgi, il etait reser- 
ve aux parties interessees de faire valoir leurs droits devani le 
surintendant. 

Les choses restcrent en cet etat : ni les commissaires, ni 
ceux des interess6s qui desiraient faire Tachat du presbytere, ne 
se prevalurent de la decision du comit6 du Bureau de I'lnstruc- 
tion publique. Kien ne fut fait jusqu'au vingt-trois Janvier mil 
huit cent soixante dix-neuf, date a laquelle les commissaires pa- 
raissaut avoir reconnu que le projet de I'achat du presbytere 
n'etait pas realisable, adopterent une nouvelle resolution par la- 
quelle ils autoriserent leur president et leur secretaire d'acheter, ' 
pour le prix de seize cent soixante-dix piastres, une autre maison 
appartenant a un nomme Moise Pouliot, et connue sous le nom la 
maison de pierre. Le nouveau projet fut adopte par la voix pr6- 
ponderante du president, et un appel au surintendant de I'Edu- 
cation fut de suite interjete. 
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Daibie C'est sur cette procedure qu'est intervenue la sentence dti 

d^^Btf^Si! dix-sept mars mil huit cent saivante dix-neuf, cassant la resolu- 
tion du vingt-trois Janvier et ordonnant la construction d'unc 
maison d'ecole sur Tancien emplacement, et ce, suivant les deris 
plans et specifications mentionn^s dans la sentence. Les com- 
missaires ne voulurent pas ex6cuter cette sentence, mais persisn 

tcrent a etablir Tecole dans la maison de pierre. 

Sur ce, il fut eman6 le bref de mandamus dont il s agit en 

la present e cause. 

Le r6qu6rant, un dea contribuables de rarrondissement, 
apres avoir relate les faits que ,nous venons de voir, conclut au 
bref de mandamus afin de forcer les commissaires a executer la 
^sentence du surintendant de TEducation. 

Cette procedure n'est pas nouvelle : outre qu'elle est prevue 
par Tarticle 822 de notre Code de Procedure, elle a dejaetg adop- 
tee et reconnue par la Cour d'Appel sous des circonstances pres- 
que identiques dans la cause de Clumveau et Forget^ d£cid£e en 
appel le vingt-deux Janvier mil huit cent soixante-douze. 

Aussi, le Juge de la Cour Sup6rieure, parait ne pas avoir 
revoqu6 en doute la validitfe de la procedure adopt6e, mais pro- 
cedant sur les faits tels qu'il les a interpr6tes a declare : 

. lo. Que jiour la s6rie de raisons qu'on trouve longuement 
euum6r6es au jugement, les commissaires d'ecole n'etaient pa& 
proprifetaires du terrain sur lequel le surintendant de TEducation 
avait ordonne de construire la maison, mais que ce terrain appar- 
tenait a la I'abrique de la paroisse, et que, par consequent, il n'y 
avait pas lieu d'executer la sentence, 

2o. Que le comite catholiqiie du Bureau de llnstruction 
publique avait, par une resolution du douze octobre mil huit 
cent soixantfe dix-sept, adopt6e sur le premier appel, ordonne la 
reference d'une question de droit aux officiers en loi de la cou- 
ronne, et que cette r6f(§rence n'ayant pas 6t6 faite, le surintendant 
, * de TEducation n'avait pas eu le pouvoir de decider lui-meme 
cette question et de rendre sa sentence du dix-sept mars. 

Ce sont la les seules raisons consignees au jugement, et elles 
ne nous paraissent pas i)ouvoir 6tre maintenues. 

. Nous soumettons en premier lieu, que les pouvoirs du surin- 
tendant de I'Education, tels qu'ils sont dfiflnis d'apres les lois 
existantes, et tels qu'ils ont ete exerces par lui dans sa sentence 
du dix-sept mars, sont d'une nature toute sp6ciale et exception- 
nelle. Investi du pouvoir d'entendre les parties, d'examiner leurs 
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plaintes respectives, de laire faire la visite et Texamen des lieux, 

il est plus k port6e que tout autre de juger et decider les nom-S'St^jSi'i! 

breux differents, les rivalit^s et les iutgrfits de* localit6 que pr&- 

sentent d'ordinaire les questions de reparations, de localisation 

de maison d'6coles, et les rapports de conunissaires a contribua- 

bles. Aussi la section 64, du chapitre 15 Statuts refondus du 

Bas Canada, telle qu'amend^e par la 40eme Yict. chap. 22, Sect. 

11 a-t-elle statue : — ** Lorsque remplacement d'une maison d'e- 

'' cole est choisi par les commissaires, ou lorsqu'un changement 

*' est fait dans les liniites d'un arrondissement, ou qu'un nouvel 

'* arrondissement est 6tabli, ou qu'un ou plusieurs arrondisse- 

" me'nts ^tablis sont changes ou subdivis^s, oti lorsque ces com- 

*' missaires refusent ou negligent d'exercer ou remplir quelquos 

" uns dcs attributions ou devoirs que leur confere cette section, 

" les contribuables interesses pourront en appeler en tout temps 

" au surintendant par requite sommaire." 

'* La sentence rendue par le surintendant sera finale, et il 
" pourra ordonner par cette sentence que les commissaires ou 
** syndics d'ecole fassent ce qui leur a 6te demande, ou ce qu'il 
" leur ordonne de faire, ou s'abstiennent de le faire, ou ne le las- 
" sent qu'en tout ou en partie, et aux conditions exijyees par la 
" sentence/' 

L'on ne pent guere supposer une juridiction plus etendue. 
Non settlement le surintendant est, d'apres cette loi, juge du fait 
("t du droit sur les questions a lui soumises, sans autre appel que 
oelui permis dans le petit nombre de cas pr^vu par la 41 vi^ t. 
cap 6 § 1, mais. pour toutes les matieres de la nature de celles 
dont il s'agit en cette cause, .sa dt'cision est declaree finale, et il 
prescrit en decnier ressort et saus appel de faire on de ne pas 
faire, suivant qiVil lejuge a propos. 

Des pouvoirs aussi etendus pouvaient donner lieu a des in- 
con venients, s'il survenait quelque changement dans les circon- 
stances ou les faits. 

Aussi pour completer le systeme, le legislateur a eu recours 
a la disposition contenue dans la Section 7, de la 38eme Yictoria. 
fhap. 25. II y est dit que le surintendant pourra, de temps A 
autre, si on lui donne des raisons suffisantes, et propres a le satis- 
faire, changer, revoquer ou modifier toute decision par lui rendue 
sur appel de la decision des commissaires d'ecole. 

L'on voit que Tintention de la legislature est bien formelle- 
ment exprimee de laisser en tout point Tadministration des eco- 
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DeHaie j^g gj ^^ leups bieiis sous le controle difect du surintendant de 
dn*t!*'jS!i* r^ducation, et de faire de cet officier, non-seulement un jnge en 
dernier ressort de toute question de droit qui pourrait surgir, et 
ce a Texclusion des tribunaux ordinaires, mais encore de lui 
donner tous pouvoirs n^cessaires pour ordonner, ou defendre re 
qui lui paraitrait juste et pour le grand inter^t des raunicipalitts 
scolaires. 

Sous ces circonstances il est evident que la sentence ainsi 
declar6e finale ne pent 6tre attaquee ni par appel ni par aucun 
autre mode, et que le seul cas d'exces de jurisdiction pent justi- 
fier la partie de r§sister, 

C'estaussi ce que les commissaires paraissent avoir com prist, 
car leur plaidoyer allegue que la sentence est vltra vires, et ils 
invoquent pour prouver ce fait plusieurs raisons parmi lesquellos 
le jugement a adopts les deux chefs que nous venons de citer, a 
savoir: que le terrain sur lequel la maisondevait etre construite 
n'appartenait pas aux commissaires, et que la question de droit 
soulev6e sur le premier appel n'avait pas ete soumise aux ofR- 
ciers en loi de la couronne. 

Nous avouons nepas concevoir comment Tune on I'auiro do 
ces deux raisons peut (^tre interpretee comme enlovant la jiiri- 
diction du surintendant. 

En effet, admettant pour uii instant que le terrain n'appar- 
liendrait pas aux commissaires : qu'en r6sulte-t-il ? Assurement 
le surintendant de TEducation n'en aurait pas moins eu le pou- 
voir de decider si, oui ou non, il ttait opportun d'acheter la 
maison de pierre pour y bfttir Tecole. Assurement encore, il 
n\^n resulterait pas que le surintendant n'aurait pas eu le poii- 
voir de declarer que les commissaires devaient mettre a execu- 
tion leur resolution du trente-et-un Janvier mil huit cent soi- 
ante dix-sept. Tout au plus le surintendant en ordonnaut ce 
qu'il a ordonne pourrait-il avoir mal juge, mais le mal juge ne 
constitue pas un exces de juridiction, et en admettant qu'il y 
. aurait mal juge.la sentence n'en devrait pas moins ^tre execntee 
dans son entier. 

D'autre part, la sentence dont il s'agit, a ete prononcee en 
vertu de Tappel interjet6 par nos clients de la resolution du 
vingt-trois Janvier mil huit cent soixante dix-neuf. Or, noui^ 
avons vu que cette resolution ordonnait purement et simplemeiit 
Tachat de la maison de pierre, et T^tablissement d'une maison 
d'^cole a cet endroit. Les appelant? invoquaient dans leur re- 
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qu^te les 4iff6rentes raisons pour lesquelles il leur paraissait plus 
avantageux, de construire la maison d'6cole sur rancion empla- JJ^Bt!*]! 
cement plutot que de r^tablir dans la maison de pierre. 

De leur c6t6 les commissaires d'^cole, et les int^resses dans 
leur r^ponse a la requ&te faisaient valoir les divers moyens pour 
lesquelles il leur paraissait opportun de faire Tachat de la mai- 
son de pierre. 

Cette r^ponse est 6crite, et est la piece 45 du dossier, et on la 
parcourt en vain pour y trouver la raison que Tancien emplace- 
ment de la maison d'^cole n'appartenait pas aux commissaires. 

Ce moyen n'est pas soulev6 dans le d§bat que le surinteii - 
dant avait a decider, et les parties n'ont jugS a propos de lui 
soumettre que des questions d'opportunit^ et de locality. Done 
le surintendant, en adjugeant sur ces m6mes questions d'oppor- 
tunite et de locality, n'adjugeait pas sur la question de propriete: 
et en admettant m6me que ce terrain aurait appartenu a la fabvi- 
que, la sentence reste dans les limites des attributions eonferees 
au surintendant. 

Bien plus, les commissaires d'ecole, et les interesses soumet- 
tent comme une des raisons qui devaient faire maintenir la ret^o- 
lution et renvoyer Tappel, qu'ils entendaient vendre la vieille 
maison d'ecole, et Templacement sur lequel elle etait construite? 
et qu'ils esperaient realiser par ce mode une somme de trois rents 
piastres, evitant ainsi une repartition pour autant. 

Ainsi les deux parties se sont presentees devant le surinten- 
dant declarant toutes deux que le terrain en question apparte- 
nait aux commissaires d'ecole, mais pretendant, (chacune en rai- 
son des avantages qu'elle croyait trouver dans la situation des 
lieux,) faire d6cider,rune, que la maison d'ecole devait 6tre trans- 
portee dans la maison en pierre, et Tautre, qu'elle devait rester 
sur Tancien site. 

I^e surintendant, en se ]>ronon9ant pour cette derniere pre- 
tention, n'a pu decider que la seule question soumise, a savoir : 
les avantages de ce dernier site. En ce faisant, il n'a fait 
que maintenir Tetat de choses etabli depuis quarante ans, et 
declarer que Tecole, qui, pendant tout ce temps, avait ete tenue 
en cet endroit, continuerait de Tetre. 

II est oiseux de pretendre qu'il y a eu en cela adjudication 
sur un droit de propriete, et quand mfime il y aurait eu adjudi- 
cation sur ce point, par le texte mdme de la sentence, cette adju- 
dication ne pourrait avoir aucune valeur, parcequ'elle n'aurait 
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I'te i3roiioucee qu'entre les commissaires et certains contribuables. 
dHifj^i! C'est la cependant Tanalyse exacte du dossier, et tonte ex- 
traordinaire qn'elle pnisse paraitre, c'est la la defense que Ton 
nous oppose. 

Le jugement, a, en outre, cru Toir un exces de juridiction 
dans la sentence, en raison de ce que la question de propriety 
n'aurait pas 6t6 soumise aux officiers en loi de la Couronne. 

La r6ponse a cette objection est double. 

U'abord cette reference a 6te faite par le comite catholiqu«^ 
du bureau de I'lnstruction publique sur le premier appel a lui 
soumis de la sentence du vingt-cinq aout, faisant defense aux 
commissaires d'ex6cuter la resolution du trente juin, mil huit 
cent soixante dix-sept, par laquelle Tachat du presbytere avail 
ete autorise. Cette sentence du surintendant avait (M portee 
en appel en vertu de la section 24, de la 39me Vict. Chap. 16. 
Apres Tordre de refere il etait survenu une adjudication sur 
cet appel, et le Comit6 Catholique avait reserve aux parties le 
droit de faire valoir leurs pretentions devant le Surintendani- 
EUes avaient neglige de le faire et les commissaires, apres nii 
delai d'au-del&i d*un an, avaient cru opportun, iion de soumettre 
de nouveau leurs pretentions au 8urintendant,mais de passer la 
resolution du ving-trois Janvier mil huit cent soixante dix-neuf, 
celle qui fournit la matiere du present litige. 

Desesp6rant de pouvoir mettre a ex6cutiou leur projet d*ache- 
ter le presbytere, ils Favaient abandonne, et y avaient substitue 
celui d'acheter la maison de pierre. Cetait cependant lorsqu'il 
s'agissait de la resolution autorisant Tachat du presbytere, et sur 
Tappel de la sentence cassant cette resolution que Tordonnance 
de refere avait eu lieu, et Vbn se demande comment il se fait 
que cette reference ainsi ordonnee sur le premier appel, lorsqu'il 
s'agissait de la resolution du trente juin mil huit cent soixante 
dix-sept et de Tachat du presbytere pent 6tre invoquee comme 
creant un d6faut de jurisdiction dans la sentence du surintendant 
qui, sur le nouvel appel casse la resolution du vingt-trois Jan- 
vier, concemant Tachat de la maison en pierre. 

II ne nous serait pas n^cessaire de suivre les intim^s dans 
la preuve qu'ils ont voulu faire pour etablir qu'en effet, la mai- 
son d'ecole n'appartenait pas aux commissaires. II ne nous pa. 
raitrait resulter du fait que la maison d'ecole appartiendrait h 
la fabrique, qu'un mal jug6 de la part du surintendant, et ceju* 
Rc ne pourrait ^tre pour la cour une raison de refuser les conclu- 
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sioiis du mandamus, • Nous croyons .cependant devoir iudiquer ^*^^^* 
au tribunal les faits saillants de cette partie de la cause .et mon- ^r^'t^l 
trer que sur ce point comme sur les autres, la sentence ne pent 
^tre attaqu6e. 

Le terrain dont il est question a bik le 26 avril milhuit cent 
t rente, rendu par Alexis Cote au R6verend Antoine Grosselin er 
a deux marguilliers : " a Teffet d'y fonder et entrelenir k tou- 
*' jours une 6cole elementaire dans la paroisse, suivant Tinten 
" tion des actes du Parlement 4e George 4, Chap. 31, et 7 George 
'' 4, Chap, 20." 

II n'est pas dit pour le compta de qui Tachat est fait ; mais 
il est declare que la partie du prix payable comptant provient 
de contributions faites par les habitants de la paroisse,. ct que la 
balance due devait aussi 6tre payee au raoyon de contributions 
faites de la mdme maniere. 

1^,8 commissaires d'ecole n'existaient pas alors dans la Pro- 
vince ; ils n'ont ete etablis que douze ans plus tard en mil huit 
i^eiit quarante-deux, et Ton pr6tend que Tacte de vente est une ven- 
U>, nou en favour de la paroisse. comme il parait Tfitre a premiere 
vae, mais en faveur de la fabrique. L'on ajoute que la fabrique 
a passe une rfisolution et a consenti un titre-nouvel, dans lesquels 
pile se declare prbprietaire de ce terrain, et, proc6dant de ce fait 
1 omme aussi du fait que dans quatre engagements d'instituteurs 
consentis par les commissaires ils appellent cette ecole " Ecole 
Centrale ou de la fabrique," le jugement declare qu'il y a eu au 
dossier la preuve que Templacementappartient a la fabrique et 
lion aux commissaires. 

On a perdu de vue pour aviser a ces conclusions : 

lo. Que la communaute d'habitants, parmi lesquels out 
I'te faites les quotes et contributions dont le produit a paye 
Tachat de la maison d'6cole, est une corporation distincte et inde- 
pendante de celle de la fabrique, et qu'il ne suffit pas, pour quo 
la vente ait ete fait a la fabrique, qu'il soit dfeclare dans I'acte 
que le cure et deux marguilliers etaient presents sans mission ou 
procuration a eux donnee de la part de la fabrique. 

2o. Que les declarations faites par la fabrique elle-m^me ne 
peuvent ^tre invoquees en sa faveur, et que partant, Ton ne pent 
tenir compte ni du titre-nouvel ni de la resolution de la fabrique 
ni du plan dans lequel le terrain est porte comme appartenant k 
la fabrique. 
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DeH.1. 3o. Que dans Tinterralle de temps qui s'est ecoule depuis 

rfr'stl^lw ^^1 ^^^* ^^^* trente k mil huit cent quarante-deux T^cole a pu 
gtre administrfie par le cnT6 et les margnilliers sans que 
la propri^tg da terrain de la maison fut celle de la fabrique, 
La piece 93 nous montre que des petites sommes ont de temps a 
autres, 6t6 vers^es par la fabrique, de mil huit cent trente a mil 
huit cent quarante-et-un pour le soutien de T^cole, et de la lo 
nom " d'Ecole centrale ou Ecole de la Fabrique " que nous trou- 
vons dans les anciens engagements. 

G'est dans ces circonstances, et arec un titre pour le moins 
douteux k la propri6t6 de la maison, que la fabrique a laiss^ les 
commissaires, 6tabUs en mil huit cent quarante-deux, prendre 
possession du terrain en question en vertu de la 9me Virt., ch. 
27, section 21. 

Depuis ce temps, c'est-a-dire pendant trente-huit ans, les 
commissaires ont eu seuls le controle et I'administration de cetle 
propriete. 

L ecole qu'ils ont tenue a 6t6 exclusivement leur ecole, et la 
i'a}>rique n'a jamais contribu6 ni aux reparations faites de temps 
a autre a la maison, ni au salaire des instituteurs. Toutes leb 
depenses de T^cole ont 6te support6es par les commissaires, et il^ 
ont refu constamment les allocations octroy6es par le goureme- 
ment comme pour une ecole exclusivement sous leur controle. 
Nul n'a jamais songS k revoquer en doute leur droit de propriete, 
pas plus la fabrique que les commissaires qui soutiennent main* 
tenant la pretention contraire. 

D'ailleurs qu'arons-nous besoin de la decision en notre fa- 
veur de ce droit de propriety. L'acte d'achat stipule que la vento 
n'est faite qu'a Teffet d'y fonder et entretenir a i)erp6tuit6 une 
ecole sur le terrain dont il s'agit. Cette condition, toujoui^ exe- 
cut6e depuis mil huit cent trente, doit con tinner a 6tre ex6cutee. 
en vertu de la sentence du suriutendant. Comme nous ravens 
dit, cette sentence ne fait que maintenir Tetat de choses existant. 
tel que cree, et par Tacte de vente et par le fait que, depuis mil 
huit cent quarante-deux, la fabrique a laisse le terrain sous le 
controle des comraissairep, et a ainsi execute la stipulation de 
Tacte de vente. 

Les intimes ont bien mauvaise grace de vouloirmaintenant 
dire que la sentence du suriutendant ne pent Hre ex^catee 
parceque la maison ne pent Hre reconstruite sur le terrain d'un 
autre. 
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lis oublient que s'il cessait d'y avoir la tine maison d'ecole, ^^i'^"** 
re serait pour les vendenrs nne bonne raison de reprendre leurS?"i.**j^J.* 
terrain, 

lis oublient encore qu'ils n'ont jamais song6 k ce moyen 
tant qu41s ne I'ont pas cru indispensable et que, trois mois avant 
de le consigner dans leur plaidoyer, ils disaient dans leur plai- 
doyer ecrit en reponse a Tappel, qu'ils comptaient eux-mfemes 
vendre cette maison ot en consacrer le prix a I'achat de la mai- 
son de pierre. 

Morrisset, C, U., pour les Intimes. L'appelant a fait 6maner 
de la Cour Sup6rieure un bref de mandamus, et par sa requfete 
libellee il demande un ordre pferemptoire enjoignant aux intimes 
d'executer une sentence rendue par le surintendant de Tlnstruc- 
tion publique le dix-sept mars 1879. La sentence dont l'appelant 
demande ainsi I'ex^cution, a 6t6 rendue par le surintendant sur 
un appel interjete devant lui, et elle annule et casse une resolu- 
tion adoptee par les intimes, le 23 Janvier prfecfident, a Teftet 
d'acquerir, pour y tenir une 6cole, la maison de pierre connue et 
designee comme maison de feu Ferdinand Blouin. Elle enjoint 
on outre aut intimes de reconstruire une nouvelle maison d'ecole 
sur le m6me site et le m6me terrain que I'ancienne qui etait alors 
tombee en ruine. La sentence du surintendant contient encore 
plusieurs autres dispositions d'un caractere strange, excessif, et 
tout di fait en dehors de la juridiction et de la competence qui lui 
sont conf6r6es par nos lois d'6ducation. 

Nous ne parlerons pour le present que de la partie de la sen- 
tence qui a rapport k la reconstruction de Tfecole sur I'ancien 
site, sauf a revenir aux autres parties a la fin de notre travail. 

I^s intimes ont r^pondu a la requfete libellee par une de- 
fense au fonds en droit, par une exception perp6tuelle et par une 
' defense en fait. II ne sera question que plus tard de la defense 
en droit, car la Cour Supferieure ne s'^tant basee pour casser le 
mandamm en cette cause, que sur une partie de Texception des 
intimes, nous allons d'abcrd chercher a demontrer que le jug«- 
ment en cette cause ^st bien fonde, et que les raisons et consid^- 
rants sur lesquels il s'appuie sont conformes a la loi et au fait. 

La seule question qui parait avoir occupe le Tribunal Infe- 
rieur et avoir provoque le renvoi de la requete libellee est une 
question de propriete. et elle pent se resumer comme suit : A 
qui appartient en realit6 le terrain de Tancienne 6cole sur lequel 
le surintendant veut contraindre les commissaires a reconstruire ? 



332 COUR DU BANC DE LA. REINE, 1880. 

DeH«ie Q^ terrain appartient-il a la corporation scolaire de St. Jean, ou 
dHtf jSJi! s'il ne lui appartient pas, est-il de I'especede ceiix dont elle pent 
exiger Texpropriation ? 

Si Tnne on Tantre de ces circonstances ne se rencontre pas, 
ou si le terrain en question n'est pas dans le commerce, et s'il 
n'est pas susceptible d'expropriatlon, la corporation se tronverait 
en face d'un obstacle insurmontablc, et autant aurait valu or- 
donner aux commissaires de construire une maison d'ecole dans 
la lune ! 

C'est de cette mani^re que la Cour Superieure, se bfisant en 
cela sur un chef d'exception des intimes, a envisage la question 
et qu'elle Ta resolue dans un sens negatif aux pretentions de 
Tappelant. 

Le Surintipudant de Tlnstruction Publiquo a lui-mrme si 
bien compris I'imiwrtance de cette question, que dans sa sen- 
tence il entasse raisons sur raisons, moyens sur moyens pourjus- 
tilier la solution qu'il lui donne. C'est pourquoi sa sentence, qui 
<\st plutot un plaidoyer qu'un jugement, est surcharge de consi- 
derants, de propositions de fait et de droit, tendant a etablir que 
le terrain de I'ancienne ecole est tombe dans le domaine et est 
devenu la propriete des ecoles communes. Et pour atteindre plus 
officacement son but, il s'est permis d'explorer un champ dont 
Vacces lui est absolument interdit ; il s'est arroge une juridiction 
que la loi ne lui confere pas. En effet, il n'a aucnne qualite ni 
aucune autorite pour determiner les questions de propriete, et 
du moment qu'il entre sur ce domaine qui est Tapanage exclusif 
de la Cour Sup6rieure, il excede sa juridiction et agit ultra vires ; 
ot toute sentence rendue par lui et b^isee sur Vadjudication d'une 
question de propriety est nuUe, radicalement nuUe. Rien dans' 
la loi des ecoles ne Tautorise ii decider les questions de propriete, 
ot en decidant dans cette cause, une question de cette nature, il 
s'est arroge des droits et des pouvoirs qu'il ne possede pas. Mais 
nonseulement les propositions de fait et de droit qui serrentde 
base aux considerants de la sentence du surintendiEint ne sent 
aucunement de son ressort et de sa competence, mais encore la 
solution qu'il leur donne est en tons points fausse et erronee. 
C'est ce que nous allons demontrer aussi brievement que jws- 
sible. 

La sentence du surintendant declare que le terrain tsur le- 
quel etait assise Tancienne maison d'ecole, est* devenu la pro- 
liriete des ecoles communes ; lo. parce que ce terrain bien qu'a* 
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ohete par ia Fabrique n'a pas et6 paye directement de ses dc- ^♦^'^■'* 
niers; 2o. parce queles commissaires en ont acquis la proprietcJ^^'J^yj^;;]; 
par prescription trentenaire ; 3o. parce que la legislation relative 
a rinstruction Publique en cette province en a transmis la pro- 
priety anx ecoles communes. Mais de ces trois propositions, au- 
cune n'est fondee et n'aurait du Stre affirmee. 

Le 26 avril 1830, comme il appert par la piece A de Fappe- 
laut, TcBUvre et fabrique de St. Jean a achete des epoux Cote un 
terrain pour y asseoir une maison d'ecole. Apres l^acquisitiou 
du terrain qui est le mdme dont parle la sentence du surinten- 
dant, une 6cole de fabrique y a 6te etablie sous Tempire des sta- ^ 
tuts 4 et 7 Greorge IV, qui 6taient alors les seules lois en force 
touchant Tiniptruction publique en ce pays ; et cette 6cole a con- 
tinue de fonctionner comme ecole de fabrique jusqu'a Tinaugu- 
ration des ecoles communes dont le syst^me a ete introduit en 
cette province par les statuts 4 et 5 Victoria. En fondant une 
ecole de fabrique dans la paroisse de St. Jean et en acquerant 
un terrain i)our y asseoir une ecole, Tceuvre et fabrique de St. 
Jean n'a pu agir ainsi dans le but de favoriser les Ecoles com- 
munes, puisque le systeme de ces ecoles n'avait pas encore etc 
inaugure et qu'il ne Ta et6 que douze annees plus tard. On n'a 
pu avoir en vue ce qui n'existait pas encore et ce qui n'etait pas 
alors prevu. II ne s'agissait done que d'etablir a perpetuite une 
ecole de fabrique, et hx une 6cole de cette description a cesse d'y 
Stre tenue vers T^poque de T^tablissement des 6coles communes, 
personne autre que les interesses, sayoir, les habitants de la pa- 
roisse, n'avait alors et n'a encore aujourd'hui le droit de s'en 
plaindre ; le surintendant dans tons les cas, n'a rien a y voir. 
' Que rScole de fabrique ait cess^ ou non d'y 6tre tenue k une 
epoque quelconque, le terrain n*a jamais ces86 d'appartenir a la 
fabrique de St. Jean. Le surintendant parait admettre lui-m6me 
que la propri^t^ du terrain est rest^e a la fabrique, du molns 
jusqu'a la passation du Statut 9 Victoria. Mais dans la section 24 
du chapitre 2t de ce statut, il croit voir une disposition formelle 
qui transfere la propriM6 de toutes les 6coles construites ante- 
rieurement, qu'elles soient communes ou de fabrique, aux com- 
missaires d'§cole. Pourtant cette section de la loi ne parle que 
" des terrains ou des maisons d'^cole acquis ou b&tis par les 
commissaires, ou a eux donn6s," et ne parle aucunement des 
Ecoles de fabrique dont Texistence a 6t^ cr66e par une loi sp6ciale, 
et dont la tenue et la r^gie sont ind^pendantes des commissaires 
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reu»ie d'ecoles. Le surintendant a done commis une erreur grave din- 
ar'St.^'j^Si! terpretation et a donne a cette partie du statut un sens et rme 
portee qu'il n'a pas. 

Ainsi done, contrairement aux pretentions du surintendant, 
il n'y a dans la loi.des ecoles aucune disposition expresse qui 
transfere la propri§te des ecoles de fabrique aux 6coles com* 
munes. Mais, dit la sentence dont on demande Tex^cution, la 
province a contribue de temps a autre an maintien de cette ecole 
de fabrique et a avance des sommes d'argent, sinon pour la b&tir, 
du moins pour la r^parer. Quoi qu*il en soit, ces dons d'argent, 
• ^ s'ils ont eu lieu, n'ont jamais pu enlever a la fabrique sa pro- 
priete, a moins qu'une loi speciale ne Tait express6ment decrete ; 
mais on pent feuilleter et parcourir toutes nos lois d'§ducation. 
et on n'y trouvera pas un seul texte qui corrobore Topinion ex- 
primee par le surintendant ; bien loin de la, I'idee contraire 6tait 
alors formellement entretenue par le gouvemement et ses offi- 
ciers comme Vindique la piece O des intimes a la page 22. D'ail- 
leurs, si la province a d6bours6 quelque argent pour cette fecole. 
elle n'a pas fet6 sans recevoir une compensation equivalente, car 
depuis 1843, les commissaires d'6cole en ont toujours eu Toccu- 
pation gratuite jusqu'a ce qu'elle soit tombee de v6tuste. Aujour- 
d'hui qu'il n'existe plus que le terrain et que I'ficole ne i)eut 
plus s'y tenir, la Fabrique qui n'a jamais perdu ses droits de 
propriete, les fait valoir et somme les intimes de lui remettre 
son terrain. 

Quoi qu'en dise la sentence du surintendant, le fait que le 
jn-ix du terrain ait fete paye par des contributions volontaires on 
par des cotisations forcees importe pen. II suffit que les contii- 
butions aient ete versees entre ses mains pour qu'elle ait pu en 
X^rofiter et les reclamer comme faites en sa faveur. 

!Maintenant la corporation scolaire de St. Jean a-t-elle acquis 
le terrain de I'ancienne ecole par prescription ? On ne pent liro 
sans un profond fetonnement la dissertation que fait le surinten- 
dant sur une question aussi simple. II donne, il est vrai, les ca- 
racteres gfeneraux de la prescription trentenaire, mais il se donnt? 
bien de garde de poser et encore moins de resoudre deux points 
de droit qui dominent toute la question, savoir : lo. Si en sa 
qualite de surintendant il pent invoquer d'office la prescription 
au nom des commissaires sans leur consentement et mfeme centre 
leur gre ; 2o. Si la prescription existe de plein droit ou si, pour 
exister, il faut qu'elle soit opposee. 
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II est clair que la prescription, pour valoir, doit uecessaire- ^""t*** 
meat £tre opposee (Marcad6, Prescription, page 8, sous Tarticle Slt.^^j^ri! 
2219), et elle ne Ta jamais et6 par les defendeurs qui ne veulent 
pas faire la guerre a leur eglise, et elle ne pent Tfitre par le su- 
rintendant qui ne pent dans aucun cas la suppleer au lieu et 
place des commissaires. Ceux-ci d'ailleurs, n'ont aucun inter6t a 
prescrire, car en prescrivant, ils prescriraient en realite contro 
eux-memes. Les biens de la fabrique leur importent autant que 
ceux des ecoles, car les uns les autres se trouvent egalement 
situes dans les limites de la paroisse. La theorie du surinten- 
dant de Tlnstruction publique sur la propriete et la prescription 
n'est pas tres-orthodoxe ; mais fort heureusement pour les inti- 
mes, elle s'applique a un ordre de choses qu'il n'a pas le droit 
de controler et qui echappe entierement a sa juridiction. Les 
pouvoirs qui lui sont conferes sur Tappel interjete derant lui, en 
vertu de la sect. 11, de 40 Vict., chap. 22, sont parfaitement de- 
finis, et il ne pent decider d'une maniere finale et conclusive 
que les questions de fait que la clause de la loi enumere et nul- 
le autre, et il ne lui est permis dans aucun cas de toucher aux 
questions de propriete et de prescription dont I'adjudication ap- 
partient seule aux tribunaux reguliers. 

Les intim^s par leur plaidoierie combattent la thtorie du 
surintendant, et soutiennent une these plus conforme a la loi et 
a la raison. lis affirment en s'appuyant sur des documents au- 
thentiques et sur une preuve orale incontestable et incontest^e, 
qu'ils n'ont jamais acquis la prescription trentenaire du terrain 
de I'ancienne 6cole, parcequ'ils n'en ont eu qu'une possession pre- 
caire et de simple tolerance ; que ce terrain d'ailleurs a toujours 
appartenu, et appartient encore a la fabrique de St. Jean, qu'e- 
tant ainsi un bien d'eglise, il n'efit pas susceptible d'expropria- 
tion. Les raisons qu'ils font valoir sont si nombreuses qu'il 
serait imi)ossible de les cpmmenter ; mais elles sont si claires 
ct p^remptoires qu'une simple 6nonciation su£B.ra. Les voici : 

lo. La fabrique a un titre de propriety qui est Tacte de 
vente du terrain en question, qui lui a 6t6 consenti par les epoux 
Cote en 1830. 

2o. Elle a possede le terrain a titre de proprietaire et y a 
tenu une §cole de fabrique jusqu'en 1842. 

3o. Elle parait a cetie demiere date avoir reuni son Scole - 
de fabrique aux £coles communes dont I'inauguration remonte a 
cette demiere epoque et elle parait avoir 6te poussee a cela : lo. 
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D»H«ie par la clause 9 du chap. 16 des Statuts Sefoudus du Bas-Canada, 
lirSu j^tti! q^^ permet et autorise la rfeunion de ces fecoles sans faire perdre 
a Tune ou a Tautre aucun de ses droits ; 2o. par une lettre de 
Mgr de Sydime, adress^e a feu le cure Gosselin, dans laquelle il 
recommandait la reunion et la fusion des deux ecoles, mais Ini 
disait en mdme temps " je ne suis pas d'opinion que vos mar- 
g^uilliers cedent la maison appartenant a votre fabrique/' 

4o. Depuis que I'ecole de Fabrique a etfi rfeunie a Tecole 
commune la maison d'ccole a cte en maintes circonstances, a 
vcnir jusqu'a cc jour, reconnue api)artcnir a la Fabrique ainsi 
que le terrain sur lequel elle etait constniite. C'est ainsi que le 
Dr. Meilleur, ancien Surintendant de TEducation, ecrivait an 
cure Gosselin en 1847 : " que pour avoir droit aux avantages 
assures aux ecoles communes, la Fabrique devrait ceder et trans- 
porter aux commissaires, la propriete de lamaison d'fecole." 

5o. De 1842 a 1850 les instituteurs ont ete invariablcmeut 
engages par les commissaires pour enseigner dans la maison 
d'ecole de la Fabrique, comme il appert par les actes d'engagc- 
ment produits par les Intimes comme pieces 1, 2, 5 et C. 

Go. Par titre nouvel la Fabrique reconnait dStenir et posse- 
der le' terrain de la maison d'ecole. 

To. le cure Gosselin dans son testament, produit comme 
l)iece J. D., parle de ce terrain comme appartenant a la Fabrique. 

8o. Par un proces verbal d'une assemblee generale de fabri- 
({ue il appert qu'il a ete propose en 1850 de c6der le terrain de 
I'ecole aux commissaires pour un terme de dix annees, et que 
lette proposition a ete rejetee. 

Oo. George Larue, ecuier, qui est n£ et a grandi sur les lieux, 
temoin d'une haute intelligence, jure que le terrain de Tancienne 
t'cole a toujours pass^ pour appartenir k la Fabrique. 

lOo, Le Surintendant actuel de I'lnstruction Publique, mal- 
gre sa th6orie sur la propriete, a la fin d'une lettre en date du 24 
decembre 1877, parait admettre que la propri6t6 du ter- 
rain pourrait bieu resider ailleurs que chez les commissaires, 
puisqu'il leur dit : " Vous ne jwuvez pas compter sur la vente 
du terrain et de la maison d'6cole, puisqu'on vous en dispute la 
proi>ri6te." 

llo. Le plan des biens de la Fabrique indique le terrain de 
Tecole comme fesant partie des biens i>oss6d68 par elle. 
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Le terrain de la vieille 6cole appartient done a la fabrique, et ^^j."** 
lui a toujours appartenu ; et lant qu*on ne prodnira pas un acta S'sl'^'j^Ju. 
d'alienation en bonne et due forme, ou une disposition formelle 
de la loi, qui Ten dfepouille, la Cour ne pent arriver a une autre 
conclusion, qu'aujourd'hui aussi bien qu'en 1830, ce terrain appar- 
tient a la fabrique, et que comme tel £tant bien d'figlise, il est 
egalement devenu bien de main-morte, place hors du commerce 
et inalienable de sa nature. II suffit de lire la lettre de Mgr de 
Sydime aux cures de son diocese, (piece M) pour se convaincre 
que la fabrique de St. Jean a du se conformer aux exigeances du 
statut 2 Victoria chapitre 25, et que le terrain d'ecole est devenu 
bien de main-morte. S'il n'existe aujourd'hui aucun vestige de 
Tenregistrement des titres de proprietfi et des plans au grefife de 
la Cour Sup6rieure a Quebec, cela provient sans doute de la des- 
truction de ces documents lors de Tincendie de 18Y3 (dei)osition 
de J. B. Dufresne page Y9). Le Juge Beaubky, dans son Code des • 

Cures, attribue Egalement aux biens de fabrique, le caractore de 
biens main-morte. Voici ce qu'il dit : " Art. 168. La fabrique, se 
compose du cur6 et des marguilliersf, elle forme une corporation 
de main-morte, aussi bien que la paroisse. Article, 1Y7. La fabri- 
que ne pent aliener les biens de I'Eglise, sans la permission 
ecclesiastique, le consentement de la paroisse et I'autorisation 
on justice, qui n'est accordee qu'apres une enquete sur Toppor- 
tunite de Talienation." Or, aucune de ces formalites n'ayant 6t6 
remplie, il s'en suit que la propriete du terrain de I'ancienne 
ecole n'a pu Stre alienee et passer en d'autres mains. 

La maison d'ecole construite sur ce terrain est tombee de 
vetuste, et Tentente qui existait autrefois entre la Fabrique et les 
commissaires n'a plus d'objet, puisque la maison n'existe plus. 
La fabrique r6clame aujourd'hui son terrain et s'oppose a ce que 
les commissaires y reconstruisent une nouvelle maison. (Frotet, 
piece J.) Toutefois la sentence du Surintendant ordonne de 
reconstruire sur ce terrain, bien qu'il soit d6montre que c'est un 
bien de fabrique. Cette sentence est done nuUe, puisqu'elle 
ordonne la construction d'une maison d'ecole sur un terrain 
appartenant a la fabrique et dont celle-ci ne pent 6tre exproprifee. 
L'acte 29 et 30 Victoria, chap. 31, permettant Texpropriation pour 
des fins scolaires, ajoute ce qui suit k la fin de la section pre- 
miere : " Pourvu toujours que rien de contenu dans le present 
acte n'aura pour efFet de permettre de prendre possession d'au- 

09 
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b^H^\% cune propri^te possedee par une fabrique, eglise, corps ou a&B6- 

de "5;.** j^i! ciation pour des fins religienses ou scolaires." Done la sentence 

du Surintendant 6tant d'une execution impossible, elle est }>ar la 

mdme sans objet, et le jugement de la Cour Superieure est en 

consequence bien fonde. 

La sentence du Surintendant c»t encore nulle et sans efiet 
parce qu'elle n'est rendue que i>our constater Texistence d*une 
sentence anterieure en date du 25 aout 187Y, et qu'elle casse la 
resolution adoptee par les commissaires le 28 Janvier 1879, uni- 
quement parce qu'elle est derogatoire a la sentence du 25 aout. 
£t si cette demiere sentence n'a jamais eu d'existence legale, 
celle du 17 septembre, qui n'a pour but que d'affirmer son exis- 
tence, repose done sur le neant. Or il est de toute Evidence qu'au- 
cune sentence en appel n'a pu 6tre valablement rendue le 25 
aout 1877, puisqu'on ne s'est point conform^ aux formalit6s exi- 
gees par la section 8, page 29 du pamphlet des lois d'6ducation, 
et que sans ses formalit6s, Tappel ne pent exister. Le Docteur 
G-iard, secretaire du d6partement de I'lnstruction Publique 
admet lui-mftme, dans son temoignage page 12 et 13 que ces for* 
malit^s n'ont pas 6te remplies ; il se refuse a donner au docu- 
ment signe par le Surintendant, le titre de sentence, mais Tap- 
pelle de son vrai nom, une lettre d'instruction. Or une lettre 
d'instruction n'est de sa nature ni obligatoire, ni ex6cutoire. 
Done la sentence du 17 mars 1879 qui est rendue, non pas i>our 
creer un etat de choses nouveau, mais pour reaffirmer un 6tat de 
choses preexistant et determine par une sentence qui n'a jamais 
eu d'existence legale, est frappee d'une nullit6 absolue, radicale. 
En faisant abstraction de la sentence du 25 aout, il ne restait 
plus en presence des commissaires d'ecole, en suirant Tordre des 
resolutions adoptees par eux, que celle du 31 Janvier qui ordon- 
nait la reconstruction de la maison sur le terrain de la Fabrique. 
Cette resolution a H6 revoquee par celles du 30 juin et 30 aout 
1877, qui d6cr6taient I'acquisition du vieux presbytere, et ces 
deux demieres ont ete egalement revoqu^es par celle du 23 Jan- 
vier 1879, qui d^cidait Tacquisition de la maison de feu Ferdi- 
nand Blouin ; et cette demiere est en realite la seule qui soit en 
force et doive fitre appliquee. 

Le surintendant parait admettre lui-meme la non-existence 
de la sentence du 25 aout, puisque dans ses lettres (F. & G.) il 
n'en fait aucune mention, et qu'il suggere la revocation des rt- 
solutions des 30 juin et aout qui, si la sentence du 25 aout ent 
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existe, n'auraient eu aucuue valeur et auraient 6te revoqn^es de ^^ 
plein droit. r«.'j^:! 

Un acte d*achat Mse snr la resolution dxx 23 Janvier a etc 
passe par les commissaires, en vertu des jiouToirs qne leur con- 
fere la loi des ecoles anx pages 27 et 28 dn pamphlet des lois 
d'edncation ; et si cet acte a 6t6 passe le lendemain de Tadoption 
de la resolution, on anrait tort d*en conclure qne les commissai- 
res ont agi frandnlensement et dans le but d'emp6cher Tinter- 
vention du surintendant. Si Tacte a 6te passe ^ans retard, c'est 
parce que le besoin d'une maison d*ecole se fesait sentir depuis 
des ann6es et qu'ils avaient compris, d'apres la corresi)ondance 
du surintendant et sa conversation, que le droit de passer acte 
leur appartenait sans conteste. Que telle fut la cause de leur 
precipitation et le mobile de leur conduite, il ne reste aucun 
doute apres avoir lu les d6positions de Isaac Lai)ointe, page 19, 
Jeremie Gragnon, page 40, 41 et 42, et Pierre Blouin page 28 et 20 
ainsi que les lettres du surintendant F. 8c Gr. 

En supposant pour les fins de Targument, que la sentence 
du 25 aout ait 6t6 rendue r6gulierement, il aurait fallu une nou- 
velle adjudication, en consequence des nouveaux documents pro- 
duits devant le surintendant et auxquels le comite catholi- 
que de I'lnstruction publique fait allusion dans sa resolution 
(piece D). Ces documents n'Staient autre que la resolution des 
commissaires informant le surintendant que le legs du cur6 Gros- 
selin, reprfisentant une somine de mille piastres, serait applique 
a Tachat du vieux presbytere, resolution a laquelle le surinten- 
dant fait allusion dans sa lettre (piece L). Gette information 
etait complete de sa nature et il n'etait pas necessaire que les 
commissaires se transportassent de nouveau aupres de lui pour 
obtenir une nouvelle decision. Or, tant qu'une nouvelle adjudi- 
cation n'a pas ete rendue, la sentence du 25 aout est demeuree 
suspendue, etcomme il n*y a jamais eu de nouvelle adjudication, 
il n'y a jamais eu de sentence definitive. 

La question de propriete du terrain, sur laquelle le surin- 
tendant avait a se prononcer, a paru si importante au comite ca- 
tholique qu'il n'a pas voulu la decider lui-meme, et encore moins 
a-t-il voulu en confier la solution au surintendant ; c*est pour- 
quoi il lui a donne ordre de prendre I'avis des officiers en loi de 
la Gouronne. Or cette opinion n*a jamais ete prise ni refue ; et 
tant que cette question n'a pas ete decidee par les officiers com- 
X>etents, le surintendant n'etait pas libre de se prononcer et de 
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D«i^8io svibstituer son opinion a celle qu'on lui avait recommend^ de 
So^'tf j^i! prendre et de suivre. II y a done, en Tabsence d'uiie sentence 
r6guliere du 25 aout 1877, nuUite radicalc de celle du 17 mars 
1879. 

Maintenant si on lit attentivement le paragraphe 8 de la 
page 29 dn pamphlet des lois d'education, Ton arrive force- 
ment a la conclusion que le surintendant n'avait pas, dans le 
cas actuel, Texercice des pouvoirs que cette pariie de la loi lui 
confcre : lo. parce qu'il ne s'agissait nuUemeut du choix d'nn 
bite pour y asseoir une maison d'ecole. 2o. Parce que Tacte 
d'achat etantpass6, le surintendant etait dessaisi de ses pouvoirn. 

Si Ton avance dayantage dans Texamen et la discussion de 
la sentence du surintendant, a chaque pas que Ton fait, Ton so 
trouve en face d*un nouvel exces de juridiction. Ainsi c'est sans 
autoritg et sans juridiction, que le surintendant declare nul et 
sans effet Tacte d'achat de la maison de feu Ferdinand Blouin, et 
([u'll defend aux commissaires d'imposer aucune cotisation pour 
en payer le prix. C'est inutilement aussi qu'il vent faire peser 
le prix d'achat et les frais d'appel sur les commissaires person* 
nellement, car il n'en a ni le droit, ni le pouvoir. 

Enfin tons les considirants de la sentence sont ultra vires ; or 
i I appert que le dispositif, savoir, de reconstruire sur le terrain 
de Tancienne ecole, repose sur ces cansidirants^ et que s'ils n'eus- 
sent pas exists, Tordre contenu au disi>0Bitif, n'aurait jamais ete 
rendu. Done, les consid6rants 6tant ultra vires, ils entrainent for- 
cement la nullit6 de toute la sentence. 

11 y a dans la cause une defense en droit qui devrait £ire 
maintenue. La sentence du 17 mars 1879, constate Texistence 
d'une sentence anterieure, celle du 25 aout 1877, et s'appuie sur 
elle, comme etant encore en pleine force et rigueur et ne lait 
que reaffirmer. Or les conclusions de la requfite libellee ne do- 
mandent pas Texecution de cette derniere sentence, ce qui est 
cssentiel. 

JUGEMENT: 

La cour, apres avoir entendu les parties par leurs avocats 
respectifs sur le merite, examine tant le dossier de la procedure 
en cour de premiere instance, que les griefs d'appel produits par 
le dit appelant et les rSponses fi iceux, et sur le tout murement 
d6lib6r6 ; 
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Considgraat que le surintendant de rinstraction publique ^ij^'* 
avait par la loi, le droit d'ordonner aux intim^s comme il I'a fait ^J^t, jmq! 
par sa sentence dn dix-sept mars mil huit cent soixante-et-dix- 
neuf de constroire nne maison d'6cole pour Tarrondissement 
d ecole No. 1 dans la paroisse de St. Jean, dans le comte de 
Montmorency, sur Templacement design^ en la requite de Tap- 
pel ant comme suit, savoir : 

•*Un emplacement contenant quarante pieds de terre de 
" front enclar6 dans la terre de Fran9ois Curodeau ou ses reprt?- 
''' sentants, en la paroisse St. Jean de File d'Orl^ans, born6 par 
" devant au bord de la cote, et courant en profondeur jusqu'a la 
'' route qui descend k TSglise de la dite paroisse en partie, et 
•* I'antre partie a Francois Curadeau ou .ses representants, et du 
" cote nord-est a la*dite route." 

Et considerant que les intimes qui sont en possession du dit 
emplacement n'ont allegu6 ni prouve aucun fait pour etablir 
qu'ils etaient dans rimi>ossibilit6 de se conformer a la dite sen- 
tence, et que leur defense s'est bom6 a all§guer qu'ils n'avaient 
pas de titre a cette proprietfe et qu'ils 6taient expos6s a etre trou- 
bles par la fabrique de la paroisse a qui elle appartenait, et que 
cette cour ne pent dans cette cause s'enqufirir de cette question 
de propriety, que les intimes n'ont aucun intfirfit a soulever. 

Et considerant qu'il y a erreur dans le jugement rendu par 
la Cour Superieure, le trois mars mil huit cent quatre-ringl ; 
Cette cour casse et annule le dit jugement du trois mars mil 
huit cent quatre-vingt. Et proc6dant a rendre le jugement que la 
dite Cour Sup6rieure aurait du rendre, renvoie les defenses des 
intimes a la requMe libellee de Tappelant, et ordonne qu'il fimane 
un bref peremptoire de mmulnmm, enjoignant auxdits "les com- 
'* missaires d'fecole pour la municipalite de la paroisse St. Jean^ 
" dans le comte de Montmorency," d'executer sans delai la sen- 
tence du surintendant de I'^ducation du 17 mars mil huit cent 
soixante et dix-neuf, et construire sans dfelai une maison d'ficole 
ronvenable sur le terrain ci-haut decrit, laquelle maison ne devra 
pas couter plus de quatorze cents piastres, et sera a un 6tage 
arec toiture fran9aise et conforme aux reglements adopt6s par le 
comite catholique du conseil de Tinstruction publique, et pour 
les fins susdites enjoignant aux dits commissaires d'6cole 
d'adopter sans delai toutes procedures necessaires pour faire faire 
la dite maison suirant la loi, r6servant au juge en premiere ins- 
tance k prononcer telle sentence que de droit au cas de refus ou 
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"^il"** negligence de la part des dits commissaires d'ecole de se confor- 
d • "t.** j^i! mer au dit bref, et condamne les intimfis a payer a Tappelanl les 
dfepens encourus tant en Cour Inftrienre qne snr le present 
appel. 

Jugemenf renverse. 
BossSj C. i?., pour TAppelant. 

Morisset, C, iZ., pour les Intim^s. 
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THE PRINCESS ROYAL, Wall, Master. 

ACTION OV ANDREAS ARNESSOX, 

AND 

THE RUBENS, Krudson, Master 

ACTION OF FERGUSON et al. 

Where two vessels sailiog, one on the starboard and the other on the port tack came 
into collision, the latter held to be in fanlt for not keeping out of the wnj. 

Hon. G. Okill Stuart, J. 

These suits, cross actions, originate from a collision on the 
Atlantic Ocean on the morning of the 11th May last. The Prin- 
cess Boyal, a barque of 1,200 tons, and the Rvbens, a Norwegian 
barque of 375 tons, were then attempting an entrance through 
the ice into the Gulf ol St. Lawrence with the Spring fleet 
bound inwards,when they came into collision. At two o'clock in 
the morning the wind w^as a fresh breeze from the S. E. The 
Rubens was on the starboard and the Princess Royal on the port 
tack. The head of the Rubens was N. E. by E., her main sail was 
aback to slacken her speed through the ice, her lower foretop- 
sail, ibrcstaysail and mizzen staysail were set and she was 
making about a knot an hour or upwards, and w^as close hauled. 
While in this position her lookout on the forecastle with the 
second mate, who was the officer of the starboard watch, saw a 
green light distant from 2 to 3 miles, which proved to be that of 
the Princess Royal bearing about two points on hor port bow. 



VICE ADMIRALTY COURT, 1880. US 

The helm of the Rubens was to port and she was kept as close to 
the wind as she could be. At about half-past 2 o'clock the same 
light was seen about two points on her starboard bow. Shortly 
after the Prince^ Eof/al shewed her red and green lights and 
according to the statements of the persons on board the Rubens 
she seemed to be bearing down upon her. The Rubens then at- 
tempted to fill her lower maintopsail and while steady to the 
wind as her people have said, the Princess Rjoyal ran across her 
bows so that the starboard bow, bowsprit, and jib boom of the 
Rubens struck the latter about midships on her port side. 

Opposed to this view of the collision the case stated for the 
Princess Royal is that, while on the port tack steering S. W. by 
S. under two lower topsails and a foretopmast staysail, she saw 
the red and green light of the Rubens^ a mile and a half or two 
miles off, and immediately the helm of the Princess Royal, was 
put to port and hard a i)ort which kept her away, but the iZ?/- 
bens having apparently starboarded her helm and kept away, she 
ran into the Princess Royal. 

By the 12th article of the sailing rules, " when two sailing 
ships are crossing so as to involve the risk of collision, then, if 
they have the wind on different sides, the ship with the wund 
on the port side shall keep out of the way of the ship with the 
wind on the starboard side ; except in the case in which the 
ship w^ith the wind on the port side is close hauled and the 
other ship free, in which case the latter ship shall keep out of 
the way." It therefore became the duty of the Princess Royal, to 
keep out of the way of the Rubens, The night was sufficiently 
rlear to see a ship's light at almost full distance. That there was 
a good lookout from the Rubens does not admit of question ; first 
the green light of the Princess RoyaJ was seen to bear on her port 
bow and again on her starboard bow ; on the port for about a 
quarter of an hour or more and on the starboard for about the 
same time ; and then it was that the Pri^icess Royal disclosed her 
t wo lights and a collision was evident to the people of the 
Rubens, Neither in the pleadings or at the argument was it pre- 
tended that the Princess Royal saw either light of the Rubens be- 
fore she saw her two lights. The Rubens red light should have 
been seen from the Princess Royal, as soon as the green light of 
the latter was seen from the former. If it had been, fifteen to 
thirty minutes would have served the Princess Royal to keep out 
of the way. Had the lookout of the Princess Royal been produced 
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as a witness it would have been for him to explain why he did 
not sooner report a light of the Rubens^ but he was not. The va^s- 
ter oi the Princess Roi/al he^B in his evidence said that the man 
has deserted, but he has not caused a search warrant to issue for 
his apprehension, and being asked why not, his amswcr w^as " I 
went to the police and gave them an order and gave them his 
eyes and his description, that is all I suppose." From this it 
may be inferred that there was no particular anxiety for his 
appearance. That there w^as a bad lookout on the Princess Roj/al 
is sufficiently borne out in evidence. But it is said that befon? 
the collision the Rubens filled her lower maintopsail and star- 
boarded her helm. If she did so and if these orders had effect 
she contributed to the collision, the fault was mutual and the 
owners of these vessels should share the damages equally. The 
evidence, in these particulars, has been maturely considered. 
The persons on board the Princess Rm/al examined as witnesses 
attribute the collision to th^e orders and some masters of ve.s- 
sels have been examined as to the eflect of filling the lower 

maintopsail. 

On the other hand the second mate of the Rubens has can- 

'didly admitted that he gave an order to brace the lower main* 

topsail yard and to fill that sail and starboard her helm. But 

with others on board the Rubens he has positively sworn that 

the sail had no time to fill, that the order to starboard was in- 

stantly, as soon as given, countermanded by an order to port, 

that the former had no eflfect and the red light of the Princes,* 

. Roi/al shewed itself immediately before the vessels struck. 

In weighing this testimony it is to be observed that the 
persons who were on the Princess Roi/al could not see what was 
done on board of the Rubens^ and can have given but their opi- 
nions. While, on the other hand, the persons who were on the 
Rubens, could see what was done and the efiect,if any, produced. 

Here I may refer \vith advantage to the case of the ship 
Libcttf/, which w^as decided by this Court. (1) She w^as on the 
port, and the barque Anne on the starboard tack off Points de^ 
Monts in the River St. Lawrence. It was contended for the ship 
that she had ported her helm and went four or five points off 
the wind but that the Anne instead of keeping her course star- 
boarded her helm which caused a collision. The language of 

»■ ^■■■^■■M I ■- M ■ ■ ^^m, I ■ ■■ I. » ■■■■ I. ■^- — wm —■ . . ■■■■■ 111 .— ^— ^— ii^ii^MM^^fcM^^^^^^Bfc^i^^ 

(1) 2V. A. n., 102. 
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Mr. Black, as Judge of this Court, in that case may be applied ^*»*jj^*;i^*" 
to this : " The positive testimony of the master, mate, seamen 
and hands of the Anne^ as to what passed under their own eyes 
and was done by them cannot be over set by the impressions or 
belief in what f6rm soever stated : — ^formed in a moment of excite- 
ment by persons who were in another vessel and could have 
no positive knowledge of what passed on board the Anne^ and 
whose opinions would naturally be in favour of their own ship. 
While, then, I give credence to their statements as to the matters 
within their knowledge, I cannot allow their opinions to over- 
ride the positive facts on the other side." The case of the Libei'h/ 
is similar to the present in this also that the lights of the vessel 
on the opposite tack were not seen so soon as they should have 
been. 

The nautical assessors have given their answers to the se- 
voral questions of the Court as follows : 

1 . Were the Princess Royal and the Rubens crossing while • 
( he first was on the port and the latter on the starboard tack ? 
Answer. — ^The Princess Royal was crossing the bows of the Rubens 
before the collision while the former was on the port tack. 

2. Did the Princess Royal place her helm hard-a-port in suffi- 
cient time after the light or lights of the Rubens could have been 
seen from her ? Answer. — VJ'e think she did not. 

S. Do you think the Princess Royal was to blame for the col- 
lision? Answer. — "We do, from not having taken proper precau- 
tions in due time. 

4. Did the Rubens keep her course close hauled until the 
moment of collision ? Answer. — Tn our appreciation of the evi- 
dence she did. 

5. Did the starboarding of the helm of the Rubens immedia- 
tely before the collision, notwithstanding the immediate coun- 
ter order given, contribute to the collision ? Answer — ^We think 
not, as the order to starboard and the counter order were given 
as it were in the same breath. E, D, Ashe, commander. JB. M. F. 
GourdeaUy harbor master. 

The Court coincides with these opinion^, it maintains the 
action of the Rubens and dismisses the suit of the Princess Rof/al 
with costs. 

Slanchet Sf Pentlaml, for the Rubens. 

W. Sf A, H. Cook, for the Princess Royal 
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COUE DE CIRCUIT, QUEBEC. 

1880. 

No. 3218. 

« 

Coram, Casault, J. 
LA CORP. DU VILLAGE DE BIENVILLE v. GILLESPIE >^ rtV. 

JURIDICTION— EXCEPTION DECLINATOIRE. 

JroE :•— Que la demande de paiement pour taxes (en yertu de rarticle 961 du code mn- 
nicipal) adresfl^e ^ nne femme s^par^e de bienR, et K ellc trnn<«niiFe dans une 
enveloppe ^ I'adreaBe da roari, est sufliaante. 

Que la Conr de Circuit a juridiction dans cea cauRes, quelqiiVn soit le 
montant. 

Casault, J. 

« 

La demande est pour $135.48, taxes dues sur une propriete 
de la d6fenderesse, qui est 66par6e de biens de son mari. 

La d^fenderesse a dueling la juridiction du tribunal, et nie 
les allegations de la demande. La seule objection possible au 
fonds est que la demande de paiement de la taze a 6t6 adressee 
i\la d6fenderesse, mais sous enveloppe a son mari, et laiss^ a 
leur domicile commun. 

L'assignation de la femme non separ6e de corps pent 6tre 
faite par la signification au mari (C. P. 67) ; je ne rois pas de 
raison pour refuser I'application de cette regie de droit k la de- 
mande faite en yertu de I'article 961 du code municipal. De plus 
cette demande pent etre contenue dans un avis special qui pent 
^tre verbal et donn6 a une personne raisonnable du domicile. 
(C. M. 227.) 

La defendcresse appuie le d6clinatoire qu'elle propose sur 
I'article 1053 du code de procedure tel qu'amend6 par Tacte de 
Qu6bec, 34 Vict., 4, s. 9. Ce statut a ote a la Cour de Circuit, sie- 
geant a Quebec et a Montreal, la juridiction qu'elle avait et 
qu'elle a, dans les autres circuits pour les causes appelables, au 
nombre desquelles sont, sauf les exceptions que fait I'art. 1053 
C. P., les demandes exc6dant $100. 

Si le code municipal n'a pas I'efiet d'^tendre la juridiction 
que les articles du code de procedure et le statut suscitS font k 
la Cour de Circuit, il n'est pas douteux qu'une poursuite pour 
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taxes muuicipales excedant $100 ne pent pas etre inteiitee de-^^j^^dl," 

... • Bienville 

vant ce tribunal. ▼. . 

L'article951 du code municipal dit: " Le paiement des ^"IT* 
taxes municipales pent fetre egalement r6clame, par une action 
intent^e au nom de la cori)oration, devant un juge de paix, la 
tour de magistrat ou la cour de circuit du comt6 ou du district, 
tant contre les absents de la municipalitfi que < ontre les person- 
nes presentes." 

Non-seulement le code municipal ne donne pas d'appel des 
decisions de la Cour de Circuit, mais il donne appel k ce tribu- ^ 
nal des jugements rendus par desjuges de paix sur des poursui- 
tes intentSes en vertu des disi>ositions du code municipal, (art. 
1061), et parmi lesquels sont leurs jugements pour le recouvre- 
ment de taxes municipales. 

Le juge de paix a, en vertu de i;ette disi)osition de Particle 
du code municipal sus-transcrit, juridiction dans ces poursuites, 
quelqu'en soit le montant, fut-il, comme la chose est possi- 
l)le, de plus de $200. II faut avouer qu'il y aurait plus qu'ano- 
malie de donner appel a la Cour de Circuit, a Qu6bec et k Mont- 
real, d'une decision du juge de paix sur poursuite pour taxes 
municipales exc6dant $200, et de refuser a ce tribunal de con- 
naitre d*une poursuite en premiere instance pour ce montant. 

Les taxes municipales, exc6d&ssent-elles $500, i>euTent 6tre 
rccouvrees sans poursuite, par remission d'un bref d'execution 
contre les meubles et effets du debiteur. (C. M. 9G2 et seq.) Ces 
executions peuvent 6tre opjMjsfies par quelqu'un qui r6clame, 
soit la propriety des meubles saisis, soit un privilege sur iceux 
(C. M. 966). EUes peuvent Tetre aussi par le saisi lorsqu'il pretend 
que la somme jiour laquelle I'execution a ete 6manee est plus 
elevee qu'elle ne devrait T^tre, (C. M. 970). Ces oppositions, quel- 
que soit le montant a recouvrer, fut-il m6me comme je viens de 
le dire d*au-dela de $500, et les meubles saisis fussent-ils eux- 
memes d'un montant plus eleve, doivent fitre rapportfees devant 
la Cour de Circuit et y 6tre entendues et d6cid6es (U. M. 970). 

Le code municipal donnerait ainsi une juridiction illimitee, 
dans ces cas, a la Cour de Circuit si^geant a Quebec et a Mont- 
real, et aurait omis de la lui donner pour recouvrement de taxes 
nVxcedant pas $200. 

Le code municipal a ete adopte a la m^me session de la 
legislature qui a ote a la Cour do Circuit, si^gcant a Qu6bec et a 
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^iSS'dJ" Montreal, juridiction dans les causes appelables. Le legislateur 
BienTiiit ^,^ p^ ^^ p^^ consequent ignorer leur effet r6ciproque. 

' "uu!* * Peut-on raisonnablement supposer qu'il ent touIu leur en 
donner un aussi absurde ? 

On ne doit pas oublier que le code municipal ne donne 
juridiction pour le recouvrement des taxes municipales qu'au 
Juge de Faiz, k la Cour de Magistrat et a la Cour de Circuit, 
sans mentionner aucun autre tribunal ; et ne donne appel que 
des decisions des juges de paix. Celles des deux autres tribunaux 
ndpim^s sont done sans appel. 

Belleau 4* Stafford, pour T Appelant. 

//. Groweriy pour le Defendeur. 

J. C Lloyd, Conseil. 



COUR DE CIRCUIT, QUfiBEC. 

1880. 

Coram Carox, .1. 
DYNES V. FALARDEAU. 

Juoi* :~Que quand une femme est pounuivie comme veuve, et que par exception a l.i 
forme, elle ^tablit qn'avant Pinstitution de Paction elle ^tait remari^, Taction 
doit £tre d^bout^ et qu'un« r^ponse sp^iale all^guant ''que la dette a 4i^ 
contracts par la d^fenderesoe pendant' son veuvage, qu'elle est separ^ede 
biens avcc son nouvel ^ponx/' sera d^boutce sur une r^pliqnc en droit. 

Livernois, Procureur du Demandeur. 

Amyot Sf Casgrain, Procureurs de la D^fenderesse. 
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SUPERIOR COURT, QUEBEC. 

()CTOBEB 1880. 

No. 882? 
Coram MEREDITH, C J. 
IJURKE V. COLFER .^nd HON. E. T. PAQUET, Garnishee. 

lUiLV : — That in the case of an attachment of the salary of a public officer under the 
proWsions of the statute, 38 V. c. 12, there being no one upon whom an order 
binding aa a judgment can be made, the Court will simply declare that the 
Reizable part ot defendant's salary, so long as he continues to be employed a^^ » 
public officer, may be i)aid to the plaintifi' nntil his debt be discharged. 

In this case, an attachment has issued under the 38 Vict. 
I h. 12. 

The head of the department, in which the defendant is em- 
ployed, has declared that there was nothing due to the defen- 
dant, at the time of the attachment ; but that the defendant 
receives a salary of $129.34 per month. 

The plaintiff thereux)on moved that the attachment be con- 
tinued, and that the tiers-saisi, the provincial secretary, should 
be held to make a further declaration, on the fifteenth of Octo- 

« 

ber then next, and on the fifteenth of each of the months of 
November, December and January, then next, and on every fol- 
lowing month, so long as the defendant remains in the em- 
ployment of the govei;nment ; and until the plaintiffs claim be 

paid. 

The law does not expressly say that the head of a depart- 
ment can be required to make monthly declarations, such as 
X)roposed by the plaintiff's motion, and as such declarations 
would subject the officer required to make them to much loss of 
time, the course proposed,ought, if possible to be avoided. Besides 
this, each declaration would have to be followed by a motion, a 
judgment upon the motion, and a copy of such judgment ; the 
costs of which proceedings would doubtless, in many cases, con- 
sume a considerable part of the seizable portion of the salary 
attached. (1) 

( 1 ) The prothonotary informs me the coets would be as follows : 

Prothonotary •••••••• $2.50 

Attorney 3.00 

Copy of judgment about 0.60 

§6.10 
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Burke Ijj ordinary cases it might be difficult to do ajiything 

coifer. beyond merely continuing the saiste^arrit, because a judgment 
ordering a tiers-aaisi to pay to the seizing creditor would have 
the effect of transferring the debt seized, but that effect 
could not be produced under the present saisie-arrity there being 
no one upon whom an order binding as a judgment could be 
made. The Crown plainly could not be bound, and the iiers'$aist\ 
it is equally plain, cannot be bound, as he owes nothing person- 
ally. All that we can do, in a case such as the present, is to 
declare, that under the statute, the seizablc part of the salary of 
the defendant shall be payable in a particular way, whereas in 
ordinary cases, a judgment such as that just mentioned, which 
in effect would be merely permissive, could hardly be rendered. 
Bearing in mind the distinction to which I have adverted, 
and with a view to the convenience of the public service, and 
the avoidance of costs, I have come to the conclusion, after con- 
ferring with my colleagues here, and with their concurrence, 
that in a case such as the present there is sufficient reason for us 
to deviate from the usual practice of the Court so far as to de- 
clare that the seizable part of the defendant's salary, so long as 
he continues to be employed as such public officer, may be paid 
to the plaintiff, until his debt be discharged, and this without 
prejudice to the rights of any other creditor, hereafter seizing 
the defendant's unpaid salary. 

This course seems to me in accordance with the proceeding 
allowed, by the second paragraph, sec. 6 of the statute under 
consideration. I shall add merely that the statute will probably 
require amendments so as to provide for the case of several sei- 
zures of the same salary, in which case, ruinous costs would be 
avoided, if the division of the seizable portion of the salary were 
(at least where there is no contestation) left to the head of the 
department, from which the salary is payable ; and as the conti- 
nuance of the salary is' altogether in the discretion of the go- 
vernment, it does not seem to me that there could be any serious 
objection to the course proposed. 

Suzar 4* Tessier, for Plaintiff. 

B adJey, for Defendant. 



351 

« 

COUR SUriRlEURE. qu£bec. 

1880. 

No. 2464. 
Coram Caron, J. 

THIBAUDEAU v. DANJOU. 

JURIDICTIOX — DECLINATOIUE. 

Poursuiie |.rise k Quebec but un billet promisBoirc [)ortant avoir ^t^ conseiiti ti 
Quebec, quoique dc fait, il ait 4X6 signo il Stc Luce, (KimoDBki.) 
JuoK : — Que le d^fendeur, en signant le billet et Ic tranflmettant de Stc. Lace i^ Quebec 

aax demandears, a accepts la jarisdiction mentionn^ sur le dit billet, et qnc 

raction a origin^ tk Quebec. 

La cour, etc. Considerant qa*il est prouve au dossier, aiiisi 

que le defendeur rallegne dans sa dite exception d6clinatoire, 

que, quoique le billet promissoire dont les demandeurs recia- 
ment le montant, paraisse 'avoir 6te sign6 a Qu6bec, il I'a reelle- 

ment et6 a Ste. Luce, dans le district de Rimouski ; 

Considerant qu'il est aussi prouve que la plus grande par tie 
du montant du dit billet est pour la valeur de marchandises ven- 
dues et livrees par les demandeurs au defendeur a Qu6bec ; 

Considerant que le defendeur, en signant ce billet de Que- 
bec, que lui avaient envoy6 les demandeurs, et en le leur adres- 
sant a Quebec a ses risques et ^ ses frais par la malle de Qu6bec, 
il a de fait d6livr6 le dit billet aux demandeurs qui ne Tauraient 
evidemment pas accepte si le defendeur Teut dat6 de Ste. Luce, 
a par la mSme consenti a ce que les demandeurs puissent exer- 
cer contre lui tons les droits que pouvait leur donner ce billet 
sll eut et6 reellement signe a Quebec, et qu*en consequence le 
droit d'action des demandeurs a pris naissance a Quebec ; 

Considerant que le contrat existant entre les parties en cette 
cause ne les a liees et n*est devenu parfait que du moment que 
les demandeurs ont refu le dit billet a Quebec comme sign6 a 
Qu6bec, et qu'ils ont accepte la promesse du defendeur que.con- 
tenait ce billet de leur payer a Quebec le montant T6clam6 ; 

Considerant que les demandeurs n'ont acquis leur droit 
d'action contre le dfifendeur en vertu du billet en question, que 
seulement lorsqu'ils Toni re9U a Quebec. 
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ThibaudMu Reuvoie la dite motion du d^fendeur, maintieut la rei>onse 
ptnjou. ^^ demandeur a Texception d6clinatoire du d6fendeiir, et ren- 
voie la dite exception declinatoire du defendeur, le tout arec 
depens. 

Morisset, C. iJ., ix)ur Ic Demandeur. 

Sewdl^ Gibsone Sf Aylwin^ pour le Defendeur. 

Le d^endenr demandu ^ la Cour du Banc dc la Keine [icriiuAiion d*ap|ielcr du ju* 
gcDient interlocatoirc ci-haut. Ccttc permifieion fut refutfdf. (Xotc det» ^iteurK.) 



COUlt DE CIKCUIT, QUEBEC. 

No. 1737. 

Coram Sttart, J. 

BERTRAND v. PJSPIN DIT LACHANCE et DllNfiCHAUD. 

.lUGK: — Que ruBufruit et jouissance de« meubles mcublants, ct dcs choees qui, sansjie 
cunsiommer de suite, se d^t^riorent pen & peu par Pusage, detenus Ik litre d'opu* 
fruit, ne peuvent (^trc saigig et vendus par let cr^anciers de Tusufruitier. 

Le demandeur ayant fait saisir et annoncer en rente la 

jouissance et usufruit de meubles-meublants et choses se dete- 

riorant peu a i^eu par I'usage, detenus par la d6fenderesse comme 

iisufruitiere, — T^lesphore Den6chaud en sa quality de tuteur des 

uu-propri6taires s'opposa k la saisie et rente du dit usufruit et 
jouissance. L'opposition fut maintenue. 

Aiitorites citees par Topposant. 

Articles 454-494 CO. B. C. 

Article 589 C. N. 

Dalloz. Verbo usufruit, vol. 42, II page 1663, No. 200. 

Mourlon, rol. I, page 741, No. 1534. 

'' " " 150, No. 165Y. 

IjC demandeur cite Tarticle 457 C. C. B. C. 

AiiiMfe Robilaille, pour TOpposant. 

Gustave Dionne, pour le Demandeur. 
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COURT OF QUEEN'S BENCH— APPEAL SIDE. 

QUEBEC, Ttb DECEMBER 1880. 

Cortm Sir A. DoRiON, C. J., Monk, Ramsay, Cross, JJ. 

MICHAUD vs. VEZINA. 

The appellant brought salt against the respondent, alleging a purchase bv tliem 
jointly of certain promissory notes and secorities which the respondent collected for 
their common profit, the appellant's share, acknowledged by the respondent, being 
$713.75 ; the appellant added the common assnmpsit counts, and prayed for an account 
in the usual form with vouchen, and that in default the respondent should be condemn- 
ed to pay tlie said sum of $713.75. Hdd, on demurrer, that' the demand for an account 
was not warranted by the allegations of the declaration, and was not the proper remedy 
for the cause of complaint therein stated. 

Cross, J. — The appellant, who was plaintiff in the Conrt 
below, api>eals from a judgment which dismissed on demurrer 
the action he had instituted against the respondent Michaud. 

The declaration set forth in substance the facts following : 

That during 187*7 and the three preceding years, at Quebec 
and elsewhere, the plaintiff and defendant had for common 
profit and advantage purchased a certain nximber of negotiable 
promissory notes and other commercial securities, for which 
each paid one half in cash, and which were confided to defen- 
dant for collection, who undertook to collect the same and to 
pay over half of the proceeds to the plaintiff ; and he collected 
the same to the extent of $1004, the plaintiff's share of which 
was $502. 

That by a writing of the 6th December 18t7, the defendant 
acknowledged that the plaintiff had paid one fourth of the ex- 
pense of an expedition to La Fointe Noire for black sand mine- 
ral, and was entitled to one-fourth of the mineral, the proceeds 
of the expedition, which the defendant had sold to the extent of 
three tons, at $12 per ton, making $36, whereof the plaintiff was 
entitled to one-fourth, yiz $9. 

That defendant had often acknowledged to have received 
said sums forming together $5Y1.92, and about the middle of 
the year lj878, having got the plaintiff's promise that he would 
leave these monies in the hands of him, the defendant, he pro- 
mised to allow the plaintiff interest thereon, at the rate of twelve 
per cent per annum, so long as he should allow said monies to 
remain in his the defendant's hands. 
23 



I 
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M chMd That the interest computed on said sums, with the capital, 

^^*»"- amounted to $tl3.75, which the plaintiff had a right to recover 
from the defendant 

There were added common assumpsit counts alleging de- 
fendant's indebtedness to plaintiff on the 81st October 1879, in 
the sum of $718.75^ for goods sold, work and materials, money 
lent and advanced ; and also for money received by the defen- 
dant for the'plaintiff, before tke date last aforesaid, as per account 
had and stated, reconnu et ttabli^ between them, as the whole w^as 
more amply detailed in the account thereto aiuiexed. That at 
the date last aforesaid the defendant acknowledged to owe and 
promised to pay the plaintiff the aforesaid sum when he should 
be thereunto requested, but which the defendant then refused 
to do. 

That these were the only claims remaining to be adjusted 
between the plaintiff and defendant, and defendant always 
refused to render an account of said monies and to pay the 
plaintiff his part thereof. 

Wherefore the plaintiff prayed for an account in the usual 
form with vouchers, and that in default thereof the defendant 
should be condemned to pay him $718.75. 

The respondent Vfezina, defendant in the Court below, de- 
murred to this declaration. 

The SuperiorCourt by its judgment sustained the demurrer 
and dismissed the appellant Michaud's action, and he has ap- 
pealed from this judgment. 

Michaud should have asked for the remedy applicable to 
the right of action set forth in his declaration. 

The remedy he asked for was an account, and the right of 
action set forth in his declaration was to recover a specific defi- 
nite, adjusted and well ascertained sum ; not only was no ac- 
count shewn to be due or necessary, but on the contrary the 
nature of the demand was based on the fact that an account 
had been rendered and a sx^ecific sum or balance settled and 
adjusted as the measure of the plaintiff's right. 

It was argued that in giving the defendant the option to 
account or pay, the conclusions were less arduous than if the 
demand had b^en for the specific sum. 

This argument is fallacious ; the thing demanded '* the ac- 
count " was not due, the demand for a personal condemnation 
was claimed as an incident, or on failure to give what was 
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shewn not to be due, and therefore was not a legitimate demand, ^^^^^^ 
not being warranted by the allegations of the declaration, and ^^''°^ 
not being the proper remedy for the canse of complaint therein 
stated. 

The Superior Court considered the demurrer well founded. 
I cannot see that its judgment is contrary to law ; I think it is 
in conformity to law and sound practice. 

The action as drawn is extremely irregular and if sustained 
in its present form w^ould, I fear, tend to encourage a looseness 
in pleading which might lead to confusion. 

Judgment confirmed. 

Blandiet Sf Pentland for Appellant. 

Malouin S^ Malouin, for Respondent. 



COUR SUPfiRIEURK— EN REVISION. 

QUEBEC, 1880. 

No. 20t6. 

Coram Meredith, J. C, McCord, Caron, JJ. 

LES COMMISSAIRES D'fiCOLE DE SILLERY v. GINGRAS ei aL 

EXCEPTIOX DECLINATOIRE—JURIDICTION— ACTION 

HYPOTHECAIRE. 

.Juoc : — Qu'ea vertu de rartidc 1053 da code de proo^dore, la Coar Sup^ricure n'a pa.<; 
jaridiction pour oonnaitre d'uDe action hjpothdcftire poor $60 dues pour taxes 
Bcolalres, (Cabon, J. c2ip«.) 

Semble. La Cour de Circuit a jurldlction txdiuivt Hxm les cau.'^es en re 
couTrement de taxes scolaire?^ quclque solt le montant. 

Caron, J., dissentie^^. 

Les demandeurs rficlament jiGO pour arrerages de taxes et 
cotisations scolaires dues sur rimmeuble designe dans leur de- 
claration, et dont les defendeurs sont les co-proprietaires, et en 
possession dans certaines proportions. 

Les demandeurs u'alleguent pas que cette somme est due 
peisonnellement par les defendeurs, et concluent comme suit : 
'* a ce qu^il soit adjuge que le dit immeuble est et demeurera 
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^siiiiry * " affecte et hypotliequfi, avec privilege en leur faveur; au paie- 
oincrI;*tai" meiit de la dite somme de $60, avec inter^t et frais de la pre- 
*' sente action et a ce que les dits dSfendenrs comme proprietaires 
'* et possesseurs du dit immeuble, soient condamnes a le d^lais- 
" ser en justice en cette cause, pour icelui fitre vendu par decret 
/' suivant la loi, au plus haut et dernier enchfirisseur, sur le cu- 
'' rateur qui sera nomm6 au dit d^laissement, pour, sur le prix de 
'^ la dite rente, 6tre les demandeurs pay^s de leur cr^ance en capi- 
'' tal, int6r£t8 et frais, si mieux n'aiment les dits d^fendeurs, payer 
'' la susdite somme arec int6r6t et les depens de la presente ac< 
" tion, ce. qu41s seront tenus d'opter sous quinze jours de la si^i- 
'^ fication du jugement a intervenir ; sinon, et le dit delai expire, 
*' il soit permit aux demandeurs de faire saisir et vendre le dit 
" immeuble ; le tout avec interet et depens." 

* Par leur exception declinatoire, les defendeurs alleguent 
que cette action n'est pas de la competence de la Cour Supe* 
rieure, et qu'elle devait fetre intentee devant la Cour de Circuit, 
si^geant a Quebec. 

Les pretentions des defendeurs ont etc maintenues par la 
Cour Supfirieure, apres I'audition sur le m6rite de ce plaidoyer 
pr^liminaire, et Taction des demandeurs a 6te renvoyee avec de- 
pens. 

Toute la difficulte en cette cause consiste done a savoir &i 
la pr6sente action, d'apres la nature de ses cpnclusions, est sus- 
ceptible du droit d'appel, et si elle devait en consequence 6tre 
intentee devant la Cour Superieure, siegeant a Quebec. 

On voit que par le second paragraphe de I'article lOoo du 
code de procfedure, " la Cour de Circuit connait en dernier res- 
" sort et privativement a la Cour Superieure, des demandes pour 
'' taxes ou retribution d'ecoles, quelqu'en soit le montant." 

Le premier paragraphe de Tartiqle 1142 du code de proce- 
dure, confirme cette disposition, en exceptant des causes suscep- 
tibles du droit d'appel, " les poursuites pour le recouvrement do 
" cotisation des fecoles," pour tout montant au-dessus de cent 
piastres. 

Le code de procedure a ete depuis amende par le cfaapitre 4 
de la 34dme Victoria, lequel a transfere a la Cour Superieure, 
danjs les districts de Quebec et de Montreal, toutes les causes 
qui avaient et6 jusqu'alors de la competence de la cour de cir- 
cuit relativement aux causes appelables. 

Selon Tarticle 28 du code de procedure, " la Cour Supfirieurc 
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*' connait en premiere instance de toute demande ou action qui^d^^uj^'* 
'* n*est pas exclnsivement de la jimdiction de la Gour do Circnitoi.g^et«i 
" on de TAmirautfe." 

La pr§8ente action devait done n^cessairement dtre intent^e 
devant la Conr Sap6rienre de ce district, si elle ne forme pas 
partie d'nne des categories de causes mentionn^es dans les deux 
paragraphes de Particle 1058 d6jk cit6. 

II est Evident qu'il ne s'agit dans cet article que d'actions 
purement personnelles qui ne peuvent dtre intent^esque derant 
la Gour de Circuit dans les districts de Quebec et de Montreal, 
*' lorsque la sommd ou la valeur de la chose reclam^e est moin- 
'' dre que $100," excepts toutefois que les '' demandes pour taxes 
'' ou retributions d'Scoles," qudqu'en soit le montani, doivent aussi 
se faire devant le m6me tribunal, 

Le second paragraphe de cet article 1053, ne declare pas que 
toutesles actions pour taxes ou retributions d'Scoles, seront inten * 
tees a la Cour de Circuit quelqu'en soit la nature^ mais il decrete 
seulement, que la Cour de Circuit connait en dernier ressort ** les 
'' demandes pour taxes ou retributions d'ecoles, quelqu'en soit le 
* montanty 

Ainsi comme regie generale, il n'y a pas d'appel d'un juge* 
ment rendu par la Cour de Circuit dans les districts de Quebec 
et de Montreal, dans toute action par laquelle on reclame une 
valeur moindre que cent piastres, excepte neanmoins dans les 
demandes pour le recouvrement de coiisations d'ecole, etc., ces 
poursuites, quelqu'en soit le montant, etant dedarees ne pas 
etre susceptibles du droit d'appel, tant par le second paragraphe 
de Particle 1053 que par les premiers paragraphes des articles 
1054 et 1142 du code de procedure. 

La Cour de Circuit dans ces deux districts, n'a doncjuri- 
diction que quant aux actions non appelables de leurnature^et 
pour un montant moindre que cent piastres, excepte s'il s'agit 
de demandes pour taxes ou retribution d'ecole. 

S'il existait quelque doute k cet egard, il suffirait pour le 
faire disparaitre de referer k la 25e section du ch. 6 de la 35eme 
Victoria, qui se lit comme suit : '* Toute cause appelable com- 
** mencee dans la Cour de Circuit, dans la cit6 de Quebec, ou la 
" cite de Montreal, avant la mise en force de I'acte de cette pro- 
" vince 34e Victoria, chapitre 4, dans laquelle jugement n'a pas 
" ete rendu, cesseta (Titfe de la juridictian db la Cour de Circuity et 
" desormais tous precedes et jugements k interyenir en la dite 
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*^d™8iiit?J^'' " cause, serontfaits et rendas dans la Cour Supferieure, et lea 

oingrwetti" ^ivres, archives et dossiers de la Cour de Circuit, relatifs a 

" toutes ces causes, appartiendront imm^diatement apres la 

" mise en force du present acte, a la dite Cour Supferieure et y 

*' seront transmis." 

De ce que le second paragraphe de Tarticle 1053, (code de 
procedure) donne juridiction k la Cour de Circuit, dans les dis- 
tricts de Qufibec et de Montreal, pour " des demandes i>our taxes 
'* ou retribution d'^cole," il ne s'ensuit pas que ce tribunal soit 
aussi competent s'il s'agit d'une demande purement hyi)othe.- 
caire pour taxe d'6cole. 

Un demandeur, dans ce dernier cas, n'exercerait pas un 
droit personnel, mais bien un recours rfiel, puisqu'il ne deman- 
derait pas au tribunal une condamnation a payer une certaine 
sommei mais un ordre i)our faire vendre un immeuble affectt- an 
paiement de ce qui lui serait du. 

C'est exactement ce que les demandeurs reclament par lt»ur 
presente action. lis ne demandent pas a la cour de decider main* 
tenant du merite des conclusions qu'ils ont jug6 k propos d'adop- 
ter, et la seule question soumise est de savoir, si leur action telle 
qu'elle est au dossier avec ses allegations et ses conclusions pon- 
vait 6tre intent6e devant la Cour Sup6rieure. 

Je crois que cette action est susceptible du droit d*appel, 
non seulement en vertu du second paragraphe de Tarticle 1058, 
mais encore en vertu des paragraphes troisieme et quatrieVne de 
Tarticle 1142 du code de procedure dfejA cit6. 

D'aprSs ce deuxieme paragraphe de Particle 1053, amende 
ainsi que je Tai deja remarqufe, par le chapitre 4 de la 34^me 
Victoria, ''toute demande ou action... relative a des droits inxmobi- 
" /im," doit fetre intentfie a la Cour Supferieure dans les districts 
*' de Qu6bec et de Montreal,'* lors m^me que telle demlsinde est 
" pour moins de cent piastres." Le troisieme paragraphe de Tart. 
1142 con tient la m6me disposition dans des termes analogues. 
" Les jugements, y est-il dit, de la Cour de Circuit sont suscep- 
" tibles d'appel... lorsque la demande au-dessous de cent piastres 
** a rapport a des droits immobUier$y 

Mais le legislateur s'est prononce d'une mani^re plus for- 
melle encore, s'il etait possible, sur la difficulte que j'ai k resou- 
dre, en d6cretant au quatrieme paragraphe de ce m6me article 
1142, que " les jugements de la Cour de Circuit/' dans les causes 
actuellement transferees a la Cour Sup^rieure) sont " susceptibles 
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*' d'appel dans toutes les actions en declarations d'hypotheque."C5J»j^J*jj'* 
Ce paragraphe ne contient ancxine exception. oingittai 

Les actions en declaration d'hypothftque, quelque soit le 
montant reclame et qn'elles soient poor taxes d'^cole ou non, 
sont done appelables de leur nature et par consequent de la 
competence de la Cour Superieure dans les district de Quebec et 
de Montreal, et elles ne doivent pas etre intentees dans ces dis- 
tricts deyant la Cour de Circuit qui n'a de juridiction que rela- 
tivement aux causes qui peuvent etre jugees en dernier ressort 
et sans appel. 

Comme on vient de le voir, juridiction est donnee a la Cour 
Superieure dans les districts de Quebec et de Montreal, en termes 
formels et positifs, '' dans toutes les* actions en declaration d'hy* 
'' ix>th^ue/' sans aucunes exceptions, k regard des x>0UT8uites 
pour taxes d'ecole, et lorsqu'il s'agit de juridiction, il ne faut pas 
oablier que le legislateur doit toujours la donner, mais surtout 
ne Tenlevef, qu'en se servant d'expressions qui ne laissent pas 
d'ambiguite. 

" The words, dit Maxwell, on the Interpretation of Statutes, 
'' conferring such a jurisdiction must be clear and unambiguous/* 
et '' The saying has been attributed to Lord Mansfield, that 
'' nothing but express words can take away the jurisdiction of the 
". Superior Courts." 

Les lois concemant rinstruction . publique dans cette pro- 
vince permettent aussi aux commissaires d'ecole de x>oursuivre 
pour cotisations scolaires, devant deux juges de paix et devant 
les commissaires pour la decision sommaire des petites causes, . 
mais Ton ne pourrait evidemment pas en conclure qu'une ac- 
tion en declaration d'hypoth^que x>our taxes d'ecole, de la nature 
de celle des demandeurs, pourrait etie in tent ee devant ces tri- 
bunaux, qui n'ont de juridiction que dans les affaires person* 
nelles ; et cependant, il n'y a aucune restriction a leur juridiction 
lorsqu'il s'agit de poursuite pour taxe d'ecole. 

Au reste Taction des demandeurs est purement reelle, puis- 
que son objet est de faire condamner les defendeurs a delaisser 
rimmeuble hypotheque au paiement de leur creance. 

En referant aux autorites sur ce point, il est facile de se 
convaincre que c'est Topinion des auteurs les plus competents 
qui aient ecrit sur cette matiere. Fothier, dans son traite de 
rhypotheque, au No» 1 dit que, *' ce droit de Thypotheque est 
'* un droit dans la chose, jus in r f," et au No. Yl, " L'action hypo- 
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^"suhiy*" t^^^ij"® li'est point une action personuelle, mais uiie action 
Ging7i«t*i" reelle, puisqu'elle ne nait d'aucnne obligation que le defen- 
" deur ait contract6e envers le demandenr..." 

" S'il (le tiers d6tenteur), dit Laurent, vol. 81, p. 208, peut 
" 6tre poursuiyiy c'est uniquement comme d6tenteur de Tim- 
" meuble hypotheque ; c'est Timmeuble qui est poursuivi, ce 
" n'est pas la personne." 

Au Nouveau Denisart, Yerbo declaration d'hypotheque, Von 
voit que '' Toutes les deux actions (en declaration d'bypothiqne 
" et en interruption) sont r6elles, parcequ'elles naissent ^gale- 
*' ment du droit qu'a le crfeancier sur la chose hypotli6qu6e." 

A la page 154 du premier volume du mfime ouvrage : " L*ae- 
'' tion reelle a lieu contre celui qui n'est oblige envers nous que 
*' cpmme detenteur de la chose qui nous appartient. on sur 
*' laquelle nous avons un droit. La i>er8onne sujette a raotion 
" n'est pas determinee alors par Tobligation, mais par lo fait de 
'' la possession de la chose." 

Loyseau, Trait6 du d^guerpissement, p. 109, dit : •* Tarcequo 
'' le d§guerpissement est un acte d'imi>ortance en taut qu'il in* 
** duit une alienation de Theritage et exempte celui qui deguer- 
** pit de payer la rente."' 

Ges principes sont du reste consacres par notre code civil, 
qui definit ainsi Thypotheque k I'article 2016 : " Lhypotheque 
** est un droit reel, sur les immeubles affectes..." V L'objet de 
" Taction hypothecaire, dit Tarticle 2061, est de faire condamner 
" le detenteur a delaisser Timmeuble pour qu'il soit vendu en 
"justice." • 

C'est ce que les demandeurs redament, et il n 'y a pas 
encore au dossier de defense au merite de cette action. Quel 
autre nom que celui d'action hypothecaire pourrait-on donner 
a la poursuite des demandeurs ? Ce ne pourrait pas etre celui 
d'action personuelle, puisqu'ils ne demandent pas de condamna- 
tion personnelle contre le defendeur^ 

II est evident que comme Thypoth^que est un droit reel sur 
Timmeuble affecte, il suit de Id, que Taction dont se sert le 
creancier, pour exercer ce droit, doit necessairement etre un 
droit reel, c'est-a-dire une demande relative d des draiiB immobiliers^ 
ainsi que X)(evu8 par le second paragraphe de Tarticle 1054 du 
code de procedure, et par consequent, du ressort de la C?our 
Superieure dans les districts de Quebec et de Montreal. 
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Mais pourraient peut-fetre objecter'les dfefendeurs, Thypo- ^3?;*^^'* 
theque qui est la base de Taction hypothgcaire des demandeurS(jinp;;et,| 
n'est que Taccessoire d'un droit mobilier, c'est-A-dire de la som- 
me d'argent, r6clam6e pour, taxes d'6cole et partant en prend la 
nature et devient un droit mobilier. Laurent, toI. 80, p. 155 et 
156, repond comme suit 4 cette objection : " L'hypotheque doit 
" etre class^e parmi les droits immobiliers, parcequ'elle est un 
" demembrement de la propriete." 

*' La garantie ne prend pas la nature du droit qui est ga- 
** ranti. Ainsi un gage pent 6tre constitufe i)our la garantie 
" d'un droit immobilier, dira-t*on que le gage devient immeuble, 
*' parceque I'obligation principale est immobiliere ? Cela serait 
" absurde, k notre avis. II est tout aussi absurde de dire que 
" rhypotheque qui par elle-mdme, est immobiliere, devient un 
*' droit mobilier, ijarce que Tobligation principale est mobili6re." 

Marcad6 & Pont, vol. 10, p. 848, Zachariae, vol. 2, p; 98, 
Marton, vol. 2, p. 301 et Yalette, expriment la m6me opinion. 

Notre jurisprudence a du reste consacre ces principes par 
plusieurs decisions. 

La Gour de Revision a d6cid6 a Montreal, dans la cause de 
Rodier v. Hibert^ qu'une action en declaration d'hypotheque, le 
montant reclame £tant au-dessous de ^100, ^tait une action r6elle 
et appelable de sa nature. 

La Cour d'appel, in re Dupant y. Grange, a rendu un juge- 
ment dans le m6me sens en 1865. L'action jetait en declaration 
d'hypotheque pour $77 seulement. La majority des juges de- 
clara que c'etait une action r^elle, et en consequence susceptible 
d'appel. Ces decisions ont etabli, sur ce point, la jurisprudence 
qui a ete «uivie constamment depuis. 

C'est pour ces raisons que je crois que la piesente action a 
ete bien intentee devant la Cour Superieure, et que le jugement 
maintenant Texception dedinatoire, devrait etre iniirme. 

Meredith, J. ' 

In this case, tbe question is, as to whether the plaintiffs had 
a right to institute the present action for the sum of $60 in the 
Superior Court for this district. 

The declaration alleges, that a sum of $60 is ^ue to the 
plaintiff^ ybr school taoces^ and school fees, from the year 187*4, to 
the year 1879, on the lot of land described in the plaintiffs 
declaration* 
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^imtS?* "^^^ declaration farther shows that during the whole of 
oiogruet.!*^** **°^®« *^® ^on. Jean Elie Gingias, one of the defendants, 
has been the owner of one half of the said lot of land ; and that, 
for the same period, the other half of the said lot of land, has 
belonged to the other defendants, or persons whom they as heirs 
represent, so that the whole of the said sum, so sued for, is due 
by the defendants personally. The conclusions are, however, 
hypothecary. 

The defendants filed a declinatory exception, alleging : '' Que 
'' taction en ceite cause itant pour taxes ou r&ributions scolaires^ est de 
'* la juridiction exclusive de la Cour de Circuity et que cette Honorable 
*' Cour ne peut en connaltre ; " and the exception, so filed, was 
maintained, in accordance as the judgment sets forth, with the 
article 1053 of our code de procedure civile, which, under the 
head of " Powers and Jurisdiction " of the Circuit Court, declares: 
" No. 1053. The Circuit Court has ultimate jurisdiction to the 
exclusion of the Superior Court. 2nd. ^' In all suits for school 
'' taxes or school fees^ and all suits concerning assessment for the 
" building or repairing of churches, parsonages,and church-yards, 
'' whatever may be the amount of such suits^ 

I fail to see how any case could be more completely covered 
by any provision of law, than the case before us, is covered by 
the article of the code just cited. The suit, on the face of it, is 
brought '' for school taxes and school fees," and it is brought in 
'' the Superior ; " instead of being brought in the Circuit Court ; 
which the law expressly declares has, in such suits, '' ultimate 
jurisdiction, to the exclusion of the Superior Court." 

The answer of the plaintiffs that this is an hypothecary ac- 
tion does not seem to me, well founded, all claims for school 
taxes, can be sued for hyiwthecarily, in some cases they could 
not be recovered otherwise, ipid I can see no reason for saying 
that the words " all suits for school tapceSy^ do not include hypothe- 
cary actions for school taxes, as well as personal actions for 
• school taxes. We cannot make a distinction where the law does 

not make any. And there is the less reason for adopting the dis- 
tinction contended for, as it plainly tends to defeat the intention 
of the legislature, and to lead to results as unjust as it, seems 
to me, they would be illegal. 

The plaintiffs rely on article 1142, par. 4, of the code of 
procedure, which declares that an appeal lies to the Court of 
Queens' Bench from any judgment rendered by the Circuit 
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Court, in certain classes of cases, one of those classes being ** all^5Ji{|JJjj'» 
cases in recognition of hypothecs." But by paragraph No. 1 of qjo^J;, ^^ ,, 
the same article '' suits for the recovery of school taxes," are 
made non appealable ; which is quite in accordance with article 
1053 giving " ultimate jurisdiction " in those cases to the Cir- 
cuit Court. 

I therefore think that, according to the strict words of the 
law, the judgment under review is right, and that if it be viewed 
with reference to the spirit of the law, its correctness can 
hardly admit of doubt. 

The intention of the legislature evidently was to facilitate 
and expedite the collection of school rates, and at the same time 
to shield the tax payers from unnecessary costs, and the enact* 
ment that the Circuit Court should have exclusive and uUimate 
jurisdiction in all suits for school taxes, whatever may be the 
amount of such suits, (1) was well calculated to promote the 
objects the legislature had in view ; and was not unreasonable. 

In ordinary personal actions, there may be doubts as to the 
right of the plaintiff to the debt or thing claimed ; and, in hypo- 
thecary actions, there may be additional doubt, as to the i>ower 
of the person alleged to have created the hypothec. But the pri- 
vilege for school taxes is created by operation of law ; and the 
amount of the debt is established by the assessment roll. More- 
over the public generally have an interest in the prompt pay- 
ment of such taxes. It is therefore not without reason that the 
legislature have in effect,^ allowed even large sums, due for 
school taxes, to be recovered in a more summary way that ordi* 
nary debts. Besides it is to be recollected that claims for school 
taxes are in the very great majority of cases for very trifling sums. 

The contention of the plaintiffs which is, in effect, that any 
sum large or small due for school taxes, may be made the sub- 
ject of an appealable action, is, I think it will be admitted, 
hardly consistent with the intention of the legislature " to faci« 
*^ litate, and diminish the cost of the collection of school rates," # 



(1) By die General Education Act, all Buita for school aaaeasnSenta and Rchool feen 
*' maj be inatitnted before two jostices of the peace in the connty, or before the Circuit 
" Court, but not before any other tribunal, and no judgment upon any such suit," shall 
be liable to be appealed from, nor be removed by writ of certiorari, C. S. L. C, ch. 15, 
aec 123. And by the act apeciaily passed to " ikcilitate and diminish the cost of the 
" coUeclion of school rates, *' the extraordinary powers given to municipal counciL*, 
with respect to the collection of taxes due to them, were given to school corporations for 
the collection of school taxes and contributions. 
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^rsuiS^'and indeed, the results producible by the system contended for 
Ginpi«t«il>y the plaintiffs, would be in strange contrast with the words 
of the law on the subject. 

According to the contention of the plaintiffs, any and every 
debt due for school taxes may be recovered by an appealable 
action, whereas the law has expressly declared that " suits for 
" the recovery of assessments for schools, A-c," shall not be 
appealable, C. C. P. 1142. 

Again, according to the contention of the plaintiffs, in the 
important districts of Quebec and Montreal, all suits for school 
taxes, whether the amount be large or small, may, at the mere 
will of the plaintiffs, be brought in the Superior Court, whereas 
the words of the law already often repeated are : " The Circuit 
^' Court has tUtimate jurisdiction to the exclusion of the Superior 
" Court... in all suits for school taxes or school fees... wMlever 
'' may be the amount of such suitsy 

Before referring to the precedents cited by the plaintiffs, I 
may observe that, as shown by me; when stating the facts of 
this case, the whole of the debt now sued for is due by the 
defendants personally, and consequently, to say the least, there 
was no necessity for the institution of an hypothecary action, 
even if the plaintiffs have an hypothec (1) for the sum sued for. 

The learned counsel for the plaintiffs has cited as being in 
their favor the judgment of the Superior Court at Montreal, in 
RocUer v. Hibert^ (2) and the judgment of the Superior Court at 
Quebec, in Masse v. C6U ; (3) but neither of those cases was 
brought for the recovery of school taxes, and, therefore, according 
to my view, have no imi>ortant bearing upon the present case. 

On the other hand, and as supporting my views in this 
case, as to the main points at issue, I may refer to the judgment 
■ ' ' ■ ■' ' ■ ■ . I » I , .. I , ■ I ■ ■■II- 

(1) Article 2009, gives a privilege, not a hypothec, upon immoreables, for oertaia 
claims. No. 1 is for " law costs and the expenses incurred for the common interest of 
the creditors." No. 5, as explained by article 2011, covers " school rates," and No. 9 is 

^ for '* servants' wages." Under article 2056, creditors having privileges or hypothecs 

upon an immoveable, may follow it into whatever hands it posses and cause it to be 
sold judidally ; but I am not aware that it has ever been decided that a privileged cre« 
ditor, for instance a creditor for law costs or for servants' wages, (which are established 
by the same article, as the privilege for school taxes), could instilute an hypothecary 
action, Sgainst a person personally owing the sum claimed, on the ground of his being 
in possession of the real estate subject to their privileged claim. 

(2) 16L.C.J.,p.41. 
(Ji) 3 Q. L. B., p. 322. 
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of Mr. Justice Papineau, at Montreal, in the Fubriqne of St. Paul ^imtJ*'* 
V. Lawmette^ (1) maintaining (last year) an hypothecary action inQing^^etfti 
the Circuit Court at Montreal for #45. iTS, due as assessments for 
the building of a church, such assessments being placed, by 
article 1053 of the code of procedure, with respect to the juris- 
diction of the Circuit Court, in the same category as school 
taxes. 

To resume, I have endeavoured to sho.w : 1°. That the 
judgment, under review, is justified by article 1053, 0. C. P. 

2nd. That the plaintiflfs cannot derive any benefit from 
article 1142, C. C. P., declaring all hypothecary actions to be ap- 
pealable, because the same article in accordance with article 
1053, declares that there shall be no appeal from judgments for 
school taxes. 

3rd. That if the contention of the plaintifik were maintain- 
ed, the obvious intention of the legislature, that all suits for 
school taxes should be decided as expeditiously and inexpen- 
sively as possible, would be completely defeated. 

For these reasons, I am of opinion that the judgment under 
review ought to be confirmed. 

McCoRD, J. 

This is the case of an hypothecary action brought, in the 
city of Quebec, before the Superior Court, for $60, school taxes 
and school fees, and met by a declinatory exception alleging 
that in such a suit the Circuit Court alone has jurisdiction. 

Article 1053 of the Code of Procedure says that the Circuit 
Court has uUimaU jurisdiction to the exclusion of the Superior 
Court : 1. In all suits under $100, saving certain exceptions ; 
2. In all suits for school taxes whatever may be the amount. 

The question is : Do these terms include hypotliecary actions 
for school taxes, in view of article 1142 which makes hypothe- 
cary actions appealable ? 

I concur with the Chief Justice in the opinion that they 
do. First because, although, as regards the suits mentioned in ^ 
the first part of the article, certain cases are excepted, the second 
part of the article applies to all suits for school taxes, whatever 
may be the amount, that is to say, all suits under #100 and all 
suits over $100, and makes no exception of certain apx>ealable 
cases as the first part of the article does. This shews I think 



(1) BeT. Leg. p. 542. 
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<^2^gf„<^*^'* the intention of the law that alt snits for school taxes without 
Gingii6t«i^2;^/t(wshonld be ultimately and exclusively decided by the 
Circuit Court. 

A second reason is that all persons liable for school taxes 
might be sued hypothecarily, as the present defendants have 
been, and all suits for school taxes might thus, in Quebec and 
Montreal, be brought before the Superior Court, if that Court 
had jurisdiction. In this manner the second part of article 1053 
would be completely evaded and rendered useless. It cannot be 
supposed that the legislature intended to make useless enact- 
ments, and on the contrary there are many good reasons why 
these suits should be disposed of in a speedy and inexpensive 
manner. I therefore think that the intention of the law is that 
even in Quebec and Montreal, suits for school taxes must be 
brought before the Circuit Court whether they are hypothecary 
or not. 

If it be argued a6 inconvenienti that this exposes defendants 
to have their property brought to sale in too summary a manner* 
it may be answered that the risk of injustice is very small, the 
instances would be few, and would always be limited in extent 
to the amount demanded, which is generally very small. Whilst 
on the other hand the bringing into the Superior Court of actions 
for small sums due for school taxes would in nearly every case 
subject the defendant to oppressive costs quite disproportionate 
to the sum claimed, and would tend to bring the law into con- 
tempt by rendering its provisions nugatory. 

Judgment confirmed, 
LangloiSy Larue Sf Angers^ pour Ics Demandeurs. 
PeUetier 8f Bidard, pour les Defendeurs. 
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No. 863. 
Coram Meredith, C. J., Stuart, Taschereau, JJ. 

REID et a/, v. SMITH. 

Hei/D :«— That an employer cannot of his own mere will cancel a contract for perisonal 
Hcrvice, leaving to the person employed a claim for damages, if any, and 
nothing else. Taschereau, J., din. 

Difference in this respect between a contract for personal services, " louage 
de services personnels/' and a contract for the constmction of a building or 
other works. 

Meredith, C. J. — This is an action of ejectment, under the 
provisions of the code, which reproduce the lessors and lessees 
act ; and the question to be determined is, whether the contract 
between the parties was such, that the plaintiffs could, of their 
own mere ^ill, terminate the lease to the defendant. 

It appears by the notarial agreement, ui>on which the plain- 
tiffs' action is founded, that the defendant a^eed to act as mana- 
ger, and general superintendant, of the plaintiffs, in the working 
of a certain paper mill, " for five years, to be computed from the 
twelfth day of May (then) last," 1870. 

In consideration whereof, the plaintiffs agreed to allow to 
the said defendant, a yearly salary, equal in amount to one half 
of the net annual profits of the said mill, but not exceeding 
$1000 ; said salary payable monthly. 

The agreement also provided that the said Peter Smith, 
(the defendant), may leave the said situation of manager and 
superintendant at any time, upon giving the said J. & W. Beid, 
(the plaintiffs), " six months notice of his intention so to do,'' 
who " upon a like notice to himy^ may also '* at any time, dispense 
" with his services ; in which event, or in the event of the sale 
" of the said properties, (respecting which si>6cial provision was 
*' made in the agreement,)" all the rights of the parties shall be 
determined in the same manner as if the said five years had 
then expired. 

In addition to the clauses, in the said agreement, respecting 
the services of the said defendant, it contained a contract of 
lease in the following words : 
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Beid et ai. " The Said J. & W. Eeid, (the plaintiffs) lease to the said 

Smith, li Peter Smith, (the defendant) thereof accepting, the dwelling 

'' house by him occupied, on said premises, for an annual rent of 

" $160, payable out of his. the said Peter Smith's half of the pro- 

'* fits of the said business/' 

The action was brought before the second year of the five 
years was completed, and without the said notice of six months 
having been given to the defendant, and without its being 
alleged in the declaration, that the defendant had in any way 
violated his agreement with the plaintiffs. 

The allegation in the declaration as to the termination of 
the lease is as follows : *' That the said defendant hath ceased to 
'' be, and is not now, in the service of the said plaintiffs, under 
" the said deed ; and the said lease to him of the said dwelling 
" house hath consequently expired and terminated ; but, never- 
'' theless, he the said defendant persists in occupying the same. 
" againt the will of the said plaintiffs, and though duly request- 
*' ed to give up to them the possession thereof." And the con- 
clusion which follows is that of an ordinary action of ejectment, 
praying '* that the said lease of the said dwelling house, to the 
'* said defendant, by the said plaintiffs, be declared to be at an 
end, and expired, &c. 

Here it is to be observed that the plaintiffs do not contend 
that the occupation of the defendant is that of a mere servant, 
on the contrarj^ they expressly admit the existence of a lease, 
and, therefore, that the defendant occupied as a tenant, and the 
object of the action is that the '* said lease may be declared to 
** be at an end and expired." And it is plain that if the relation 
of landlord and tenant did not exist between the parties, the 
plaintiffs' action, as instituted, could not be maintained. 

It is also to be observed that the declaration does not allege 
how, or for what cause, the defendant has ceased to be in the 
employ of the plaintiffs ; nor that the plaintiffs had any legal 
cause for putting an end to the said agreement ; the declaration 
simply alleges " that the defendant hath ceased to be, and now 
'' is not, in the service of the said plaintiffs, under the said deed, 
'* and the said lease to him of the said dwelling house, hath 
" consequently expired and terminated." 

The defendant pleaded that the lease still subsisted ; that 
he had been wrongfully, and by violence^ thrust out of the said 
mill by the plaintiffs, that they had unlawfully prevented him 
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• 

from carrying out his said agreement as he had, at all times, *"*'*^** **• 
been ready and willing to do, that the share of profits coming ^"**'*'* 
to the said defendant, under the said agreement, far exceeded 
the amount of rent due for five years ; and that the plaintiflfs 
were, therefore, paid in advance ; as the money was in their 
hands. The plaintiffs demurred to the pleas so filed, and the 
demurrer was maintained by my brother Taschereau. The 
parties ini consequence went to proof upon the issue raised ujion 
the plaintiffs' declaration. 

The plaintiffs, not having alleged, of course could riot prove, 
that they had any cause for refusing to allow the defendant to 
remain in their service. All we know is that the plaintiffs, on 
9th of January last, by the ministry of Mr, Andrews, N. P., ser- 
ved a notice ujwn the defendant ; which recited the covenant 
under which they had a right to dismiss him " upon giving 
" him six months' notice of their intention so to do," and giving 
him such notice accordingly. 

But, without waiting for the lapse of the six months, or 
even of six weeks, the plaintiffs, on the 18th February 18*72, 
required the defendant to leave the mill. He refused to do so ; 
and thereupon, one of the plaintiffs w^ent -with his brother in 
law, and another person, took the defendant by the shoulders, 
and put him out of the mill. 

The plaintiffs have not alleged or proved that the use of 
the house occupied by the defendant is necessary for the work- 
ing of the mill. And the defendant has i^roved that the house 
and mill are separated from each other by the river ; that there 
are other houses nearer the mill than that occupied by the de- 
fendant, but not many, and that it takes about three or five 
minutes at the outside, to go, in an ordinary walk, from the 
paper mill to the dwelling house occupied by the defendant. 

Such are the leading facts of the case ; and on the part of 
the plaintiffs it is contended : 

4thly. " That the defendant being in law the hired servant 
" of the plaiiitiffs, that is, the general superintendant and ma- 
" nager of their mills, he was, at any moment, liable to be dis- 
" missed by them from their service ; leaving to him his legal 
" recourse and remedv in the event of such dismissal being un- 
'* justified on their part ; they could no doubt any day dispense 
" with his services ; birt they would render themselves liable in 

24 
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ReM^et ftU it damages to Mm according io the circumBtances 'of the case, as 
f>rDi(K. i« ^y^]] {^f ^}^Q amount of loss which he might sustain by their 
'* breach of contract as for the profit of which he might thereby 
'' be deprived ; and the contract not being one, in which a spe* 
'' cific performance of the mutual obligations could be enforced, 
'' a failure, on either part, would necessarily result in a claim 
*' for damages. And in this case, namely of a dismissal as ma- 
'' nager^ the lease would, for the same reasons terminate.*' (1) 

The contention of the plaintiffs, as I understand it, is, that 
by the mere fact of their having dismissed the defendant from 
their service, the contract between them and him for his per- 
sonal services terminated ; subject only to a claim for damages 
by the party injured ; and that for the same reasons, and at the 
same time, the lease in question terminated. Now it seems to 
me that the plaintiffs in advanciijg this pretension, lose sight of 
the distinction between a contract for the construction of a 
building or other works, '' un louage ttouvrage,'* and a contract 
for personal service, a '* louage de services personndsy 

In the first case, that. is in the case of louage douvragey our 
law, article 1691, in express terms, says : '' the owner may can- 
'* eel the contract for the construction of a building or other 
'* works, at a fixed price, although the works have been begun ; " 
on indemnifying the workman and in the manner provided by 
law. 

The code Napoleon contained a provision to the same effect, 
art. 1794. '* Le maitre pent rSsilier par sa seule volenti le marck€ 
'' (iJorfaU quoique I'ouvrage soit d6j& commence, etc/' 

Such was also our old law as we learn from Pothier, louage, 
article 440. '' A Tegard du locateur, s'il ne juge plus k propos de 
" faire Touvrage qu'il a donnS k faire, il pent r^soudre le marchc 
'* en avertissant le conducteur et en Tindemnisant." 

Troplong puts the question : " Quelle est la raison de cc 
pouvoir exorbitant ? " and he gives the answer : 

*' C'est que depuis la conclusion du march6, il a pu survenir 
'' au maitre des motifs imp^rieux de no pas passef outre ; des 
'' pertes ont pu le frapper ; sa fortune a pu se d^ranger, il pent 
" se trouver hors d'etat de subvenir a la d6pense qu'il s'etait 
'^ propose de faire. La loi n'a pas voulue qu'on exige&t de lui 
'* Timpossible. La loi Ta done sagement autoris6 a disceder de 

(1) DaT«rgier, Lonage, vol. 4, Np. 291, p. S37. 
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*^ la oonvention sans Tobliger a d^duire dcs motifs souvent pe- ^^w^****- 
*' nibles i>our son amour-propre," (1) ^'""^* 

There is not the same necessity for giving this extraordi-' 
nary i>ower to the employer in the cJase of a louage de service, 
that there is for giving it to the proprietor in the case of a 
louage ttouvrage, and accordingly we find it has not been given 
to the employer by our own code, nor by the code Napoleon ; 
and that it was not given to the employer, by our old law. Our 
aarticle 1668 declares that the contract of hire of personal service 
'' is terminated by the death of the party hired, or his becoming 
'^ without fault unable to perform the services agreed upon ; it 
'' is also terminated by the death of the party hiring, in some 
'' cases, according to circumstances." But it does not contain 
one word tending to give the employer a right to cancel the 
contract " of personal service," as it has given that right to the 
I>roprietor in the case of a " contrat d'ouvrage." 

The code Napoleon although, as already mentioned, it de*- 
clares : " Le maitre pent resilier, par sa seule volonte, le marche 
'* a forfait quoique Touvrage soit deja commence, etc., " is silent 
as to the mode in which the contract **de louage de services " 
is terminated. 

The draft, proftt^ of the code Nax>oleon, contained a provision 
giving employers a power to dismiss " domestiques attaches a 
'' la personne du maitre et au service des maisons, en tout temps 
*' et sans expression de cause," with a corresponding right to 
such servants. (2) And, also, another provision declaring that 
'' domestiques attaches a la culture, les servant es de cour, ct 
" ouvriers artistes (such as is the defendant), ne peuvent quitter 
" leurs maitres, ni 6tre renvoyer par eux, avant le temps con- 
" venuy que pour caus^ grave." (3) Both these provisions have . 
since been adopted in the Louisiana code, (4) and article 2710 
of that code expressly provides " that laborers who hire them- 
" selves to work in manufactures have not the right of leaving 
'' the person whp has hired them, nor can they be sent away by 
" the proprietor, until the time has expired during which they 

(1) Troploog, Louage, 2 toL, No. 1020, p. 239, Marcad^, vol. 6, p. jU. 

(2) Troplong, Louage, ^o. 862. 

(8) Troplong, Louagfe, No. 860. 

(4) Article 2718, 2719. ^toEagUsb law, sec Ckilty on contracts, pp. 578- o79e 
Cablt V. BrounekeTf 4 Car. & Fay'ne, 518. 
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R»w^«t ai. " i^ad agreed to seijve, unless good and just cause can be as- 

8iDiih. u signed." Neither of the two provisions to which I have just 

adverted were embodied in the code Naix>leon, and thus that 

code, as already mentioned, is silent as to the manner in which 

the contract of hire of personal services is terminated. 

Marcade, with reference to this subject, says : '* Le code ne 
*' nous dit pas comment finit le louage de services. C'est en 
*' recourant aux principes generaux, et aux usages des lieux, que 
'' la question se r6soudra en diif<§rents cas." And at the follow* 
ing page the same author observes : '' Le louage de services pent 
'' comme tout autre contrat synallagmatique 6tre resolu par 
" Tune des parties, si r autre fie remplit jhis ses obligaiiom. Si done 
'' le maitre maltraite le domestique ou ouvrier, ou ne le nourrit 
*' pas convenablement, si d'un autre oote le travail ou la cou- 
'' duite de ceux-ci ne sont nullement coiivenables, s*il y a eniln 
'' de part ou d'autre manquement grave aux obligations resul* 
*' tant du contrat ; Vautre partie pent resilier ; et obtenir mSme, 
'* selon le cas, des dommages et interdts." (1) 

Troplong also, No. 865, speaks of the rescinding oi the 
contract at will, la rSsiliation ad nectum^ as allowable, ^' quand 
'' la convention, ou Tusage, sont muets a I'egard du terme." 

And Pothier, No. 174, says : " Mais si le maitre I'a renvoyfe 
'' sans que le serviteur Fait merits, le maitre lui doit ses gs^es 
'' pour le temps entier que devait durer son service sans la 
'' deduction ci-dessus — that is — de la somme que le juge esti* 
'* mera que le serviteur pent vraisemblablement gagner ailleurs 
'' pendant ce qui reste a courir du temps de sou serxice. en faisani 
*' cette estimation auplus bos prixJ" 

I hold it therefore to be certain that an employer cannot, 
either under our code or under the code Napoleon, and could 
not under our old law, put an end to the contract of personal 
service, for a fixed period, by his own mere will ; and if in the 
present instance the plaintiffs could not put an end to the con< 
tract of personal service ; then it is impossible even to contend 
that the plaintifis, of their own mere will, could put an end to 
the contract of lease now under consideration. 

The plaintiffs contend that the contract not being one in 
which a specific performance of the mutual obligations could 
be enforced, a failure on either part woidd necessarily result in 



n) Marcad<5,6 foL, p. 528. 
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a claim for damages, and in this case, namely of a dismissal, a^ 
manager, the lease would for the same reasons terminate. 

Here, it appears to me, the plaintiffs fail to distinguish 
between the contract in question, and the obligation of Ihe 
plaintiffs resulting from that contract. Admitting, for the sake 
of argument, that the nature of their obli/^tion was changed 
by the fact of their having turned the defendant out of the mill, 
without the notice required by the contract, it does not therefore 
follow that the contract, which was the cause of that obligation, 
is terminated. Moreover it will be recollected that according 
to Pothier (and I may add many other esteemed writers), a ser- 
vant turned away without cause, (and none is even alleged in 
the present case,) is entitled to claim, not merely damages, but 
" ses gages pour le temps entier que devait durer ses services," 
subject to the deduction already mentioned. (1) 

I can well understand that, as Marcade says, " Le louage 
'' de services pent comme tout autre * con trat synallagmatiquo 
" 6tre resolu par I'une des parties, si Tautre ne remplit pas sea 
'' obligations," (2) but what I cannot understand is that a party, 
who has failed to fulfil his own obligations, can by his " breach 
of contract," cancel it for the future, against the will of the party 
who has fulfilled his obligations. 

My attention has been called to the case of Hart v. O'Brien 
as supporting the pretensions of the plaintiffs. But I have obtain* 
ed from Montreal a copy of the pleadings in that case, and I find 
that the plaintiff in his declaration alleged the defendant, (who 
had been engaged as a first class gardener), " was wholly incom* 
'' petent to perform, and ignorant of the most important duties 
*' he had to perform as such gardener, and specially of the mana« 
'' gement of the plaintiff's green house and of certain plants 
" therein, and that he the said defendant had so mismanaged 
'' the said green house as to destroy and injure a large number 
" of the most valuable plants therein, and one of the motifs of 
" the judgment in that case is, that the plaintiff hath established 
'' the material allegations of his allegations in this cause." So far 
therefore as I can see, the tendency of this case is to establish 
that if a servant gravely mis-conducts himself his master may, as 

(1) Pothier, Louage, No. 174. See* also Troplong, Louage, No. 868. Duranton^ 
Xo. 23t5. Dallos, Kep. Louage d'onrrage et d'lndustrie, No. 32. Merlin, Domertiqufi 
Vol. 8, 8to ed. p. 331. Teulet & DauYilliers, common art. 1780, No. 507, p. 584. 

(2) 6 Marcade, p. 528. 
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Rcid^rt aL Marcade says, cancel the contract between them ; but it does not 

Smith, j^stify the pretensions of the plaintiffs, that because they turned 

the defendant out of their mill last March, without giving the 

notice required by the contract, that therefere they can cancel 

the contract even for the future. 

Reference may also be made to french authorities tending 
to show that domestic servants, and also gardeners hired by the 
year, may, after the usual notice, be dismissed, or leave, during 
the year. The law on this subject, and the reason of it, is clearly 
and concisely given in the following passage from Duranton, 
vol. 17, No. 229, p. 209. 

" II ne faut pas confondre, au surplus, le louage de ser%'icos 
" ct tant par an, avec le louage de services pour nne annie. En ge* 
'' niral, les domestiques a,ttach6s a la personne, comme laquais, 
** valets de chambre, cuisinieres, etc.,. ne sont pas censes lout^s 
** pour nne annie, quoiqu'ils le soient ordinairement d, ianl par an. 
" A Paris, par exemple, les domestiques des deux sexes se louent 
'' bien d^ai?^ jpar an, mais Tusageu'est pas de les louer i^recise- 
" ment jpof/r une annie; on ne les loue a tant par an que pour la 
" fixation des gages ; en sorte qu'ils peuvent sortir, comme on 
** pent les renvoyer, dans le courant de I'annfee : seulement ils 
'' doivent prfevenir le maitre un certain nombre de jours a 
" Tavance, pour qu'il puisse se procurer un autre serviteur ; el 
'* rficiproquement le maitre doit prevenir le domestique, pour 
*' qu'il cherche une autre place. (1) 

In all these cases the dismissal by the master, and the leav- 
ing by the servant, within the year, is allowed because the con- 
tract is held not to be a contract for a year^ but merely a contract 
at so much per annum, that is to say a contract for an indefinite 
time. "Whereas here the contract is for a definite time of five 
years, with, in addition, an express covenant that either party 
Avishing to determine it within the five years, should give the 
opposite party six months notice of his intention. 

This case is an interesting one and the fact that the judges 
are divided in opinion in relation to it, has caused me to devote 
more time to it than I would otherwise have done. But I can- 
not deem it necessary to dwell upon it any longer, as it seems 
to me impossible to maintain, that because the plaintiffs 

(1) Same doctrine, Trop!ong, Louage, Xo. sr>2, vol. 11, p. 106, Dalloz, Bep, vol. 
30, p. 548. 
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have violated their obligation under the contract for per- 
sonal services in question, that» therefore, they could cancel that 
contract even as regards the future ; and I deem it, if possible, 
still more plain, that the plaintiffs did not by violating the con- 
tract and personal service, acquire a right to call upon the 
Court to rescind another contract, namely the contract of lease 
now in question. 

These, at least according to my views, are, in effect, the pre- 
tensions of the plaintiffs, which my brother Stuabt has refused 
to entertain ; and his judgment rejecting them will, for the rea- 
sons alteady given, be confirmed. 

Judgment confirmed, Taschebeau, J., dissentiente. 

Andrews^ Caron if Andrews, for Plaintiffs. 

Langlols, C £., for Defendant. 
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COUR SUPfiRIEURE, QUEBEC. 

1880. 

No. 887 

Coram Casault, J. 

OHAREST V. VEILLEUX. 

COMMISSAIRES B'ECOLES — CUR£ — MAROUILLIERS. 

.rroK : — Que la fiibriqoe, qui contribae annaellement $^0 aa MUtien d'ane 6cole sous la 
direction des commiaaairea d'^le, aoquiert par \k le droit aa car6 et au mar- 
gnillier en charge d'etre commiaaairea, et que Fall^gation de Tacte, par le- 
quel la fabrique a'est obligee ioontribuer nne plus forte somme pour une dcole, 
et de sa quality de marguillier en charge, est une r^ponae legale d. la requite 
qui accuse ce dernier d'ezeroer ill^lement la charge de oommiaaaire. 

Par acte, du 6 d6cembre 1878, 11 avait 6t6 convenu, entre la 
fabrique de la paroisse de Beauport et les commissaires d'^cole 
];>our la m6me paroisse, que la fab.rique c6dait aux commissaires 
par forme de contribution au soutien de T^cole de Tarrondisse- 
ment No. 1, 1'usage de la maison k elle appartenant, et la valeur 
de cet usage avait 6t6 fix6e et estim^e par Tacte k $60 par an. 

Plus tard, la fabnque, s'appuyant sur la section neuf de 
Tacte concemant les ficoles de fabrique (8. B. B. C. c. 16), envoya 
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cbartst 1^5 Q^Ye et le marguillier en charge de la paroisse sieger, comme 
vejiienx, coiumissaires, avec les commissaires ^lus en la maniere ordi- 
naire. 

Une demand e pour bref de quo warranto fut faite centre 
rintiinS, et ce dernier invoqna comme son titre a la charge de 
commissaire le fait de la contribution de la fabrique an soutien 
des Secies de la paroisse pour une somme annuelle exc£dant |50. 

II citait la section ci-dessus mentionn6e : " La fabrique de 
toute paroisse et les commissaires d'6cole d'icelle pourront par 
un accord mutuel fait en bonne et due forme, unir pour une ou 
plusieurs ann6es les 6coles de fabrique en opfiratioii aux ecoles 
qui seront tenues en vertu de la loi des fecoles communes ; et 
toute fabrique qui contribue annuellement pas moins de cin- 
quante piastres au soutien d'une 6cole, sous la direction des 
commissaires d'6cold, acquerra par li le droit au cure el au mar- 
guillier en charge d'etre commissaires, s'ils ne Tfitaient pas deja ; 
mais nuUe fabrique ne jKiurra ainsi unir son 6cole a cellos admi* 
nistr6es par des commissaires d^une autre croyance, a moins 
d'un accord expres et formel avec les commissaires ou syndics 
d'ecole de telle autre croyance." 

Le requerant s'inscrivit en droit et demanda le rejet de ce 
plaidoyer, parceque suivant lui la section neuf du chapitre seize 
ne donnait pas, dans I'espece, droit au marguillier en charge 
d'etre commissaire d'fecole. 

La pretention soumise lors de Taudition fut que la section 
neuf ne contenait qu'une seule et m^me disposition, et que jwiir 
que le cure et le marguillier en charge pu^sent fitre commissai- 
res en vertu de cette section, il fallait le concours de deux con- 
ditions, a savoir : Tunion d'une §cole de fabrique avec celle sous 
le conirole des commissaires, et la contribution annuelle par la 
fabrique pour au \noins S;50 pour le soutien des fecoles ainsi 
prSalablement unies. 

Le jugement a renvoye la defense en droit, maintenu la 
pretention de Tintime, declare que I'union prealable des fccoles 
de fabrique avec celles sous le controle des commissaires n'etait 
pas necessaire, et que le seul fait de la contribution par la fabri- 
que pour la somme voulue lui donne le droit de se faire repre* 
senter siir le bureau des rommissaires par le cure et le mar- 
giiillier en charge. 

Pdletier, Bidard Sf HouteaUy Procs. du Requerant. 

Bossi Sf Lan^iedoCf Procs. de Tlntime. 
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COUB DE CIRCUIT, QUEBEC. 

21 OCTOBRE 1880. 

Coram Casault, J. 
CHERRIER V. TORCAPEL. 

C0NO£-DEFAUT. 

JiTftE : — Qii*un cong^-dt^faut ne peut Wre obtcnu par le defendeiir qu'en rapportant sa 
copie du bref et de Pactton le jour du retour. 

Per curiam. — ^Le bref ne peui fetre rapporte que le jour qui y 
est indique : il ue peut pas Tdtre plus tard. Si le d6fendeuT veut 
obtenir un conge contre le demandeur, il doit rapporter sa copie 
le jour que mentionne le bref; il ne le peut le jour suivant que 
dans le cas ou le demandeur le pourrait lui-m6me (C. P. art. 8). 
Le defendeur a deux JQurs i>our comparaitre, mais le deman- 
deur n'en a qu'un, celui du rapport. Le d6&ut de Tun ou de 
Tautre ne pent fitre constate que par le depot au greffede I'ordre 
du tribunal leur enjoignant de comparaitre. C'est ce d6p6t qui 
constate qu'ils n'ont pas fait ce qu'ils devaient. Le demandeur 
le fait en rapportant Toriginal ; mais le d6fendeur, qui n*a qu'une 
copie, n'est pas tenu de rapporter autre chose. Le rapport de 
cette copie permet de constater que le demandeur est en d^faut 
ce jour lade produire Toriginal; et^comme la copie remplace 
alors Toriginal et en tient lieu, elle doit 6tre rapportfee le jour oil 
Toriginal aurait du Tdtre. Lorsque les parties doivent compa* 
raitre k Taudience, il faut les appeler pour constater leur d6faut ; 
or pour faire appeler le demandeur, le defendeur doit remettre sa 
copie au greffier et en payer Ten tree, ce n'est qu^alors quHl peut 
faire appeler le demandeur et faire constater 80& d6faut. Ce qui 
est requis ou necessaire quand il doit y avoir appel de la partie, 
Test ^galement quand elle doit comparaitre sans appel. 

Stizor ^ Tessiefy pour le Demandeur 

Lmrnois^ pour le Defendeur. 
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COURT OF REVIEW, QUEBEC. 

31sT DECEMBER 1880. 

Coram Mebedith, C, J., Stuart, Caron, JJ. 
MOORE v. KEANE el at. 

IMMOVEABLE -FORCED SALE OF— C. C. P. 1102. 

Hci.D : — That in a sait for $45, dismiBsed with oobU, a writ of fieri faciaa de terrU majr 
imae from the non appealable aide of the Circuit Coart againat the plalntifl's 
lands, to satisfy the defendant's costs, taxed at a snm exceeding $40. 

The judgment brought under review was rendered by the 
Superior Court, Arthabaska, (Plamondox, J.), on the 11th Sep- 
tember 1880j as follows : 

Le demandeur a poursuivi les d^fendeurs derantla Gourde 
Circuit pour une somme de quarante-cinq piastres, et son action 
a 6t6 debout6e avec d^pens, adjug^s en faveur du d6fendeur 
Picken. 

. Picken ayant pris vox fieri facias de bonis pour ses frais tax^s 
A quarante-deux piastres, ce bref fut rapports avec un retour de 
nulla bona* 

Picken alors a fait saisir les immeubles du demandeur en 
vertu d^xm fieri facias de terris. 

De \k la pr6sente opposition afin d'annuler. Le demandeur 
opposant maintient que n'y ayant eu jugement ix>ur aucune 
somme quelconque, mais seulement pour frais, il n'y avail pas 
lieu k la saisie des immeubles, que cette saisie ne pent £maner 
dans les causes non appelables k la Cour de Circuit que lorsqu'il 
y a jugement pour un capital quelconque, mais exc6dant qua- 
rante piastres. 

II s'appuie sur les articles 1081, 1085 et 1102 au C. P. C. 
Aussi sur la section 202, ch. 83, S. B. B. C. 

Le d^fendeur contestant invoque les articles 1981 et 1980 

c. a 

Le principe 6nonc6 dans ces deux articles n'est pas appli- 
cable dans tons les cas. Par exemple, dans une action au- 
dessous de quarante piastres, laquelle serait renvoy^e avec 
d6pens contre le demandeur, dira-t-on que le d^fendeur i>ourrait 
recouvrer ses frais par une saisie sur les immeubles ? 
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Mais cette difficult^ ne s'^l&ve pas dans le cas actucl. Quant ^"^^ 
au d6fendear, Taction est telle que Ta faite le demandeur, savoir, ^••°* •* **• 
de la somme de quarante-cinq piastres, c'est-^-dire de cette 
classe d'actions dans lesquelles la saisie immobiliere peut 6tre 
exerc^e.* Ses frais ont 6t^ tax^s, et ce legalement, suivant le 
tarif des actions de ce montant. 

En consequence Topposition est declar^e mal fondle et est 
debout^e avec d6i>ens distraits a MM. Laurier 4* Lavergne, procu- 
reurs du contestant. 

Cr^ptauy pour Topposant. L'opposant a soulev6 deux ques- 
tions dans son opposition afin d*annuler en cette cause, laquelle 
a et6 d^bout^e par le jugement de la Cour Inferieure. 

La premiere c'est qu'il n'apparaissait pas par le dossier que 
les frais pour lesquels un fieri facias de terris avait 6le fimant', 
avaient de fait 6t6 tax^s a une somme excedant quarante pias- 
tres, savoir a quarante-deux piastres. 

Cette question acquiert une importance reelle en la present e 
cause, vu que c'est parceque le dfifendeur pr6tend que ses frais 
ont 6te taxis a une somme exc6dant quarante piastres, qu'il dit 
avoir acquis le droit de faire saisir les immeubles du demandeur, 
dont Taction avait fete dfeboutfee avec dfepens. 

Cette liquidation des dfepens, qui n'etait pas faite dans et 
par la condamnation, devenait done une operation tres impor* 
tante, puisqu'elle devait jouer un si grand role. Or il n'appert 
pas au dossier que cette taxe, cette liquidation ait jamais et6 
faite, ni par qui elle aurait etfe faite. 

A Tenqufite, le defendeur contestant a examine un des 
greffiers de la cour, pour prouver que cette taxation avait eu 
lieu. Mais Topposant s'est oppose a cette preuve et soutient 
humblement qu'elle est tout a fait illfegale et inadmissible, et 
qu'on ne i)0uvait pas, par temoin, suppleer a ce qui devait 
apparaitre par le dossier lui-m6me. 

La seconde et la plus import ante qui se presente, est de 
navoir si un dfefendeur poursuivi pour une somme de quarante* 
cinq piastres, peut, sur le renvoi de Taction avec dfepens, et en 
faisant taxer ses frais a plus de $40, faire saisir les immeubles 
du demandeur ? 

La Cour Infferieure a jug6 dans Taffirmative, mais Topposant 
soumet humblement qu'il y a erreur dans ce jugement, que la 
loi et la pratique n'autorisent pas telle procMure. 
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L'opposaut soutient humblement que dans les causes non 
Kwnt tt .1. appelables de la Cour de Circuit, pour pouvoir saisir un immeu- 
ble, il faut avoir un jugement, une condamnation pour une 
somme excedant quarante piastres, et que les frais quelqu'en soil 
le montant, ne peuvent £tre pris pour faire cette somme ou pour 
en former partie ; car la condamnation aux d^pens n*est pas 
liquid6e par le jugement ; ce n'est pas une condamnation k une 
somme fixe, c'est quelque chose de s6par§ du jugement m6me. 

L'article 1102 du code de procedure civile, semble ne laisser 
aucun doute sur ce point et confirmer pleinement la maniere 
dont Topposant I'interprfite. 

La section 202, chap. 83, S. R. B. C, d'ou cette article de 
notre code est tir^, parait encore plus claire en faveur de Top- 
posant. 

'' Pour satisfaire d tout tel jugement, Tex^cution ne sera 
*' donnee que centre les biens meubles de la partie condamn^e, 
" chaque fois que la somme accord^e par le jugement n'excedera 
" pas quarante piastres. 

'* Chaque fois que la somme ainsi adjugie excidera quarante 
" piastres, Tex^cution sera donn6e, non seulement donn6e contra 
*' les meubles, mais aussi centre les immeubles de la pattie 
" condamn6e." 

L^opposant soumet done, sans plus dc commentaires, que 
son opposition aurait du £tre maintenue et que le jugement qui 
Ta renvoyfie sera infirme avec d6pens. 

Lavergne^ pour le contestant. Le demandeur Moore arait 
pris une saisie revendication sur les defendeurs, Edward Keane 
et William Picken, de certains effets dont la valeur 6tait de |45. 

La saisie revendication a kit contest^e par Picken seule- 
ment, et d6bout6e avec d6i)ens. 

Picken a fait emaner une execution centre les meubles de 
Moore, i>our la somme de $42.10, montant des frais tax^s, et stir 
rapport de nulla bona, il a fait 6maner une execution centre sea 
immeubles. 

Le sh^rii en vertu de ce bref, a saisi un immeuble appar* 
tenant k Moore. 

Celui-ci a fait opposition, et demands la nullite de la saisie« 
pour deux raisons : 1^ parceque, suivant son allegation, les frais 
n'ont pas 6t6 tax6s ; 2° parceque une saisie immobili^re k la 
Cour de Circuit non appelable ne pouvait Emaner i)our une 
somme de frais sans capital. 
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Cette opposition a 6t6 d6boQt6e et c'est ce jugement qui est ^"^j* 
maintenant sonmis au tribunal et dont le dtfendcur Picken *•*»• •* •*• 
demands la confinnation. 

Quant au premier grief de Topposition, & savoir que les frais 
u*oiit pas ^t& tax^s, ce grief n'existe pas en point de fait : les 
frais ont (Hk tax6s comme ils sont toujours tax6s a la Gour de 
Circuit non appelable. Ceci appert par le t6moignage de M. 
Theroux, le greffier. 

fieste la question de savoir si une execution pouvait emancr 
I'ontre les immeubles.- 

Le d6fendeur Moore appuie sa pretention sur Tarticle 1102 
du code de procedure qui dit : '' Judgments for sums not ex- 
'' ceeding $40, can only be executed upon the moveable property 
'' of the debtor, except in the case of hypothecary actions,- &c.'^ 
Si cet article est pris a la lettre, Topposition est certainement 
mal-fondee, puisqu'il y a un jugement pour $42.10. II est vrai 
que les frais qui font toute la condamnation ne sont pas liquides 
par le jugement ; mais, que la somme qui fait la condamnation 
Moit ou ne soit pas liquidee par le jugement, on ne voit pas 
pourquoi Texecution deA'rait fetre differente dans un cas et diflRS- 
rente dans un autre. 

L'opposant cependant soutieut qu'aux termes de cet article, 
Texecution centre les immeubles a l^a Cour de Circuit, ne pent 
etre emanee que lorsqu'il existe un jugement porfimt une con- 
damnation d*au moins $40 de capital. Cette pretention ^quivaut 
a dire que Texecution centre les immeubles n'existe qu'en fareur 
du demandeur, car il n'y a que le demandeur qui puisse obtenir 
une telle condamnation, et cette condamnation ne pourrait etre 
prononcee que centre le d^fendeur. Cependant le langage mdme 
de Particle est contraire a cette interpretation. L'article ne dit 
pas que Texecution sera emanee centre le d6fendeur, mais centre 
" le debiteur," ce qui de suite fait voir que rex6cution pent 
emaner pour une dette de plus de $40, meme si elle n*est pas 
due comme capital. ' 

II semble que la plus con'ecte interpretation de cet article 
est cello qui lui a 6t6 donnee par le jugement sous consideratipn. 
Le jugement dit que le montant originairement demande deter- 
mine cette question, et que quant au d^fendeur, le jugement 
etait d'une somme de $45.00, montant reclame de lui. 

Cette interpretation est soutenue par la section du statut 
d ou I'article 1102 est tire. 
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Moore Get article est tire de la section 202 du chapitre 88 des S. K- 

Keane'tt .1. JJ C. 

Le paragraphe indicateur de cette section selit comme sxut: 
'' Proviso as to cases under $40.00/' et le paragraphe indicateur 
de ls( sous«section : " In cases above $40.00 and in hyj^o&ecary 
actions." 

Le langage de ces notes indicatrices semble ne pas laisser 
de doute que la regie i>osee par le statut s'applique a toutes les 
parties et pour toutes les condamnations dans les causes do plu8 
de $40.00. Au surplus, il est certainement- Equitable que le de- 
fendeur, de qui on reclame injustement le paiement de $40.00 
ait pour se faire rembourser des frais qui lui sont occasionnes. 
les memes moyens qu'auraitle demandeur s'il avait r^ussi. 

Le prinaipe fondamental de notre droit, c'est qu'un horame 
est tenu au paiement de ses dettes, sur tons ses biens sans excep- 
tion, et ce princix>e doit recevoir son application strictement, 
excepte dans le seul cas pr6vu par le* statut d'une action de 
moins de $40.00. 

Meredith, C. J. — This action which was for $45, v^as dis- 
missed with costs (since taxed at $42.) in favor of the defendant. 

In default of moveables, the defendant caused the real estate 
of the plaintiff to be seized, and the plaintiff has filed an oppo- 
sition, alleging amongst other matters, that an execution against 
real estate cannot issue from the non appealable side of the Cir- 
cuit Court, unless there be a condemnation for a capital sum of 
$40, or upwards. 

Under the 25 Geo. Ill, c. 2, sec. 34 and 86, par. t, the right 
to obtain a writ' de terns, seems to have depended upon the 
amount for which the action was brought. But by the 12th Vic. 
cap. 38, sec. TO, reproduced by the C. S. L. C, c. 83, see; 201 and 
202, and by 1112 of the code de procMure, the right to obtain 
that writ appears to depend, not upon the amount for which the 
action was brought, but upon the amount for which judgment 
was rendered. And indeed it does not seem reasonable that if 
au action be brought for above $40, and a judgment recovered 
for any sum however small, that the plaintiff should be able to 
look to the defendant's lands ; whereas, if the action were 
brought for less than $40, and a judgment recovered which 
(costs included) greatly exceeded $40, that the plaintiff should 
not be allowed to seize the real estate of the defendant. Moreover 
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according to the contention of tl^e opposant, a defendant causing ^"^^ 
an action for more than |40, to be dismissed with costs, exceed- ^^* ""^ *** 
ing $40, would not be entitled to a writ de term ; whereas the 
plaintijBT would, had he succeeded. And yet it seems to me that 
a defendant, who, without his consent, is Subjected unjustly to 
costs, amounting to $40, is as much entitled to the protection 
and aid of the law as a plaintiff, who has voluntarily giren 
credit for a like sum. As observed at the argument, the word 
** debtor " in art. 1102, is as applicable to a plaintiff as it is to a 
defendant. 

It certainly is not fitting that the costs of the sale of real 
estate should be incurred for the satisfaction of a trivial debt ; 
but, on the other hand, it is to be recollected that, as a general 
rule, the whole of a man's property is subject to the payment of 
his debts, and we have no right to extend the exception made 
to that rule by the legislature. 

The judgment will therefore be confirmed, and I may add 
that my brother Gasault views this case in the same light as 
it is regarded by the judges now present. 

Judgment confirmed. 
CfipeaUy for Opposaiit. 

Laurier 4* Lavergfie, for contesting party. 

Note. — ^The following judgment was rendered, in the Supe- 
rior Court, Montreal, by Mr. Justice Sainville, on the 8th April 
1880, in a case of Qiarbonneau v. Cluirbanneau^ viz. 

La cour, etc. Consid^rant que la demande iucidente en 
cette cause 6tait pour un montant de $500. 

Consid^rant que les frais sur le d€bout6 de la dite demande 
iucidente excedent $40, et constituent par eux-m6mes unjuge- 
ment en laveur de la demanderesse, et qu'en consequence Tar- 
ticle 1102 du code de procedure civile n'est pas applicable k la 
pr^aente cause ; 

Considerant la dite opposition' mal fondee, la renvoie avec . 
dei>en8 centre le dit opposant, et ordonne et enjoint au sh6rif de 
proceder a la vente de Timmeuble saisi en la maniere ordinaire. 

And this judgment was confirmed by the Court of Seview, 
Montreal, 29th October 1880, Sicotte, Tobbance and JETTfi, JJ. 
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COUR SUPfiRIEUEE, QUfiBEC. 

No. t38. 

Coram Cauox, J. 

COADY V. FRASER. 

Jl'(»k :— Qac le d^feiidear,.en fainaot niotioo poor coDg^-d^faut, duit en |»rodut«aDt la 
copie de raflsignation, payer Tcnlrde dc ractioo. 

Andrews, Caron^ Andrews Sf FUzpatrkk, pour le Demandeur. 
Setcelf, Gibsone Sf Aylwin, pour le Dcfendeur. 



COUR DE CIRCUIT, QUEBEC. 

25 OCTOBBE 1880. 

Coram Gasault, J. 
SANSFA(?ON T. BOUCHER ti at. 

JuoE : -<^ue, dans line aaiHie-gagerie par droit de suite pour loyer non ^chu, la saisie 
doit £tre, le nouveau locateur ^tant mis en causep dMarte ^nante jasqu'i 
la fin du premier bail, ai la d^fendereiie ne paie pas plua \ibi le montaat du 
Juyer, ou si le bail n'est paa rcailii on rtelu oup^^rarant, et la d^fendere^w 
doit Otre condamn^c St payer lea d^peoi. 

* 

Amyot Sf Casgrain^ Frocureurs da Demandeur. 
Malouin 4* Malotiin, Frocureurs de la Defenderesse. 
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Action £n Bornaoe :— Vide Bobkaqe. 

AcnoK EN DoMMAQE : — Vide Dommaqes. 

Action HTPOTHicAiBE : — En Terta de rarticl« lOod du code de procedure, ]» 
Coar Sap^rieare n'a pas joridiction pour connaltre d'nne action hypotli^- 
caire poor $60 dues pour taxes acolaires. SembU, La Cour de Circuit a 
juridiction exdurive dana lea canaea en recouTrement de taxea scolairea, 
quelque aoit le montant. (Comm. d'EcoIe de Sillerj t. Gingraa et al., C. 
R.) ^ '6:)o 

: — Un cr^ancier hjpotbtoiire, quelque aoit le montant de aa cr^mce, 
peut prendre une action hypoth^caire contre aon dibiteur, d6tenteur de 
I'immeuble bypoth^u^, bien qn'il ait d4j& un jngement oontre le dit 
d^biteur penonnellement pour la meme cr^ance. (Dorval t. Boucher, 

C.S.) 197 

: — The cost of a deed of mortgage and its rogiatration, and of pre* 
miums stipulated to be paid by the mortgagor on insurance transferred 
as collateral, cannot be recovered by the mortgagee from a Here dHenteur 
of the land, by hypothecary action. (Michon v. Morency, S. C.)^ 238 

Action pEnTOiRE : — Dans une action p^tolre le oonsentement des d^fendeurs 
deremettreau demandeur, qui Taooepte^ partie du terrain r^lam^, 
aprte rassignation, lie lea parties. (Chenard t. Lafond et Dearoberts, B. 

R.) - ^ S6 

S'il y a &ute commune des parties k mettre k execution la conveD- 
tion de mettre fin au proc^ chaquc partie paiera see frais. (Do.) (6 

AcnoN TO AcxJOUNT : — Vide DEMrRRER. 

Accident :— Fide Fatjte. 

Action foub Gaoe : — Le pere, qui n'a pas ete nomme tuteur & son enfant mi- 
neur, n'a paa le droit d'intenter |x>ur Ini une action pour gages, ft raoiuM 
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qti-il n'ait tui-in£me lou^ lea services de son enfant au d^fendeur. (Benaud 

T. Dussault C. C.) 259 

La reconnaissance de la dette par le d^fendear an p^re ne pent ra- 
loir, parce qu'une telle reconnaissance ne pent fa\re revirre une dette 
qoi n'a jamais ^t^ due an p^re. (Do.) ^ 259 

Adjudicataibe :— Vm/« Ventb. 

Admissions :—Vt'ie EiiBcnoN Petition.. 

Affidavit : — Vide Capias. 

Agency :•— Virfe Election. 

AoENT :— Fid« Lien. 

Alimentary Allowance : — Vide Pension Aliment air r. 

Allegations : — Vide Defamatory Allegations. 

Appeal : — ^In an action of damages for a specific slander, where tiie Court below 
overruled'a demurrer to a plea which set up the truth of the slander, 
and charged similar acts against the plaintiff on other occasions, held, 
that leave to appeal from such judgment would be refused. (Rouleau ▼. 

Lortie, Q. B.) 156 

" :— FufoBoND. 

Abpenteur : — Vide Bobnaoe. 

Arrest : — Upon the representations of the Consul General of Spain for Canada 
an American vessel was detained, unloaded and searched by Tirine of a 
warrant under the hand of the Govemor-C^eneral of Canada, upon a 
charge of having on board arms and munitions of war destined for the 
use of Cuban insurgents, contrary to the provisions of the " Foreign 
Enlistment Act, 1870 : " Heldf that the charges against the vessel were 
not supported by facts to justify her detention and search ; that hearsay 
evidence under the circumstances was inadmissible; that the vessel 
sho aid be released ; and that an indemnity to the owner was payable by 
the Commiraioners of the Imperial Treasury under the provisions of the 
Act. (The Aulaya, C. V. A.) « 174 

Assault:— Kide Mutiny. 

Attorney :— The parties, before the case was returned into court, came to a 
settlement which did not provide for the payment of the plaintiflfs costs 
by the defendant, although the declaration prayed for dii>tr}iction of 
costs. Held, that the plaintiff's attorney could not continue the ease for 

his conts. (Carrier v. CM, C. R ) „ 297 

" :— Vide Bailiff. 
" " Bond. 

Attorney- at-Law :— Vide Evidence. 

Bail :— L'auieur des d^fendenrs avait lou4 au dcmandeur une maison pour y 
^tablir un atelier de photographic. Plus turd les d^fendeurs ^igdrent 
sur une propri^t^ avois nante & eux apparienant, nn mur de vingt-deux 
pieds qui a effet d'enlever au dtfmandtur partie de la lumi^re dont il 
avait besoin pour exercer son m^iier. Jugt .-—Que T^r ction du mur en 
question consiitiie pour le locataire im trouble dans sa jouisrance et lui 
donne droit & la r^iliation du bail et k des dommages oontre'les re| r^ 

sentants de son locateur. (K^miliard v. Cowan, C. S.) 305 

. •( :— D tns nne wisie-gagerie par droit de suite pour loyer non ^ihu, la 
saisie doit 6tre, le uouveau locateur ^tant mis en cause, d^clar^e tenante 
jusqu'JL la fin du premier bail, si la d^fenderesse ne paie paa plus t6t le 
montant da loyer, on si le bail n'est pas resilid on r^ln auparavmnt, 
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et la d^fenderesse doit etre oondamn^e iL payer les d^pens. (Sansfapon 

T. BoQcher et al., C. C.) 384 

Bailiff : — ^Proof that the plaintiff performed services as a bailiff in oertiun caseB, 
and that the defendant acted as attorney for the* parties for whom such 
seryices were rendered, hdd, not of itself sufficient to give the bailiff a 
right of action against the attorney for the Talae of such services. (Th^- 
roaz v. Pacaod, C. R.) 14 

Beuit :— Ficfo Capias. 

Billet Pbomibsoibs : — Vide Bette. 

^ *^ : — Dans ane action sur billet, intents par celni k qui le 
billet a ^t^ oonsenti, le demandeur ne peat obtenir la permission d'ap- 
poeer doubles timbres aprte Faction intent^ (Lepage t. Brassardi C. C.) 194 
'* " : — Dans une action sor billet H demande, la simple deman- 
de de paiement par n'importe qui, mdme sans montrer le billet et sans 
I'avoir, est une mise en demeure suflBsante en loi. (Marcotte & Falar- 
deau, C.C.) 296 

Bond : — A bond in appeal by an attorney at law is valid, notwithstanding the 6th 
Rule of Practice, and assuming that Rule to be applicable to such a bond. 

(Foumier V. Cannon, Q. B.) — •• 228 

*' :— Distraction of costs is equivalent to a transfer duly signified. (Do.) 228 

** : — An attorney obtuning distraction of costs can sue upon a bond given 

to secure the payment of such costs. (Do.) 228 

** r—Fufo Special Bail. 

BoBNAOE : — Dana une action en homage reparation de Farpcnteur expert de 
visiter les lieux et indiquer les lignes de s^aration entre les terres de8 
parties est une operation pr^alable, qui doit pr^c^er le placement den 
homes. (Brown y. Perkins, B. R.) 143 

*' : — Un jugement interlocutoire est irr^gnlier lorsqu'il ordonne de placer 
' des homes entre les propri6t^ des parties, sans qu'elles aient eu occasion 
d'etre entendues sur le rapport de reparation prMable de Tarpenteur et 
sans indiquer I'endroit ot ces homes doivent 6tre plao^es. (Do.) 143 

** : — Les proc^d^ d'un arpenteur en ob^issance & nn jugement semblable 
ne peuvent 6tre rendua valables m^me par I'homologation subs^uente 
du procds verbal d'arpentage. (Do.) 143 

** : — Dans une action en homage, lorsque la cause a M T6(ir4e k un ar- 
penteur expert, avant enqu^te devant la Cour, et avec droit par Tarpen* 
teur d'entendre les t^moins, il ne sera pas loisible aux parties sans per- 
• mission sp^ale de la Cour, d'entendre devant la Cour des tdmoins sur 
les m6mes faits que ceux sur lesquels I'arpenteur a lui-mdme entendu 
lest^oins. (Plante v. Legendre, C. 6.) 201 

Calls :—Vide Joint Stock Co. 

Capias : — ^In an affidavit for capias where the deposant alleges that he believer 
the defendant is secreting his property with intent to defraud, it is not 
necessary to state the grounds of such belief. (Drapeau v. Pacaud, C. R.) 9 

Conflicting judgments on the subject' referred to. (Do.).. 9 

'* : — Although the creditor whose liability is secured hypothecarily, is 
liable to Mwie-orrlC and even capias, yet in such case the Court will re- 
quire a very clear case of fraud to justify the issuing of t writ, all the 
presumptions being against the existence of fraud. (Lagao^ v. Ayotte, Q.. 
B.) * SS 
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Cavum :— Leaving Canada with unsatisfied debts untecared is not, of itself 

concIusiTe proof of fraud. (Do.) ....I... 88 

' : — La deposition sous serment, sur laqaelle le capias ad reapondendum a 
^man^ aprtejugement, est la scule preuve requise des allegations de 
fraude qui ont motive remanation da capiaf, et une preuve additinn- 
nelle n'est pas plus necessaire lorsque le capias a iman4 aprds que lors- 

qu'il a emane aviint jugement. (Drapeau t. Pacaud, C. B.) — HO 

" : — Le capias emane apr^ jugemeot, ne peut 6tre contest^ que de la ma- 
nidre indiquee anx articles 819 et seqt. du C. P., savoir par requite. 

(Do.) ^ 140 

" :— Vide Special Bail. 
CAimoKyEMEXT : — Un cantionnement donne par uu sherif & Sa Mnjeste pour 
Texecution de ses devoirs, et signe par ses cautions est valide, que les 
formalites requises par le chapitre 92 des S. B. B. C. aient ^i6 obser- 
v^es ou non, et tel cantionnement vaut pour le public aussi efficacement 
que si telles formalit^s avaient M observ^es. (Blais v. Gleason, C. B. B.) 202 
" : — Bien que la section 4, { 2 du dit statut, exige que '' tel cautionne- 
" ment ne sera pas consider^ valide & moins que lea cautions n'aient 
"justifies de lenrsolvabilitejusqu'an montant pour lequel elles se sont 
** rendues cautions respectivement," le defaut des cautions de justifier de 

leur solvabilite ne rendra pas le cantionnement invalide. (Do.) 202 

" : — Quo! que les sections 5 et 6 dn dit statut exigent que le sherif, dans 
le ca^ de rinsolvabtlite d'une de ses cautions, foumira sous trente jours, 
one autre caution pour 111 remplacer, et qu*en negligeant de ce faire, il 
" sera demis de sa charge de sherif," cependant, le defaut de I'extoitif 
de demetre tel sherif ne libdre pas Tautre caution, qui demenre respon- 

sable tant pour le passe que pour Tavenir. (Do.) , 202 

Crsmins i^-Vide Roadb 

Chemins 1 Babriebes :— Par la 4dme Victoria, cbap. 17, sect. 4, les syndics des 

chemins 2k barridres ont le droit de destituer tons les employes nommes 

par eux, IL bon plaisir; (Samson v. Les Syndics des Ch. i, Barr., C. C.)... 86 

^* :— Ce pouvoir d'ailleun decoule de Fobjet m^me pour lequel ils sont 

nommes, qui est radministration de biens faisant partie da domain* 

public; (Do.) 8tt 

*' :—Ce droit leur etantdonne et leur appartenant dans I'inter^t de la 
bonne adminihtration de la chose publique, les syndics ne peuvent y 

renoncer. (Do.) ^6 

Cbescin Public :— Tout chemin ouvert et frequenre par le public comme tel 
sans contestation fiendant Tespace de dix ans et au-dell^ doit 6tre consi- • 
dere nn chemin public et avoir ete legalement reconnu chemin public 

suivant Pesprit de la loL (Myrand v. Legare, B. B.) 120 

Collision : — Where, from a steamship ascending the Traverse, below Quebec, a 
red and then a f^reen light, indicating the approach of a sailing vessel, 
were Feeo and lost sight of^ until too late to avoid a collision ; JTeU, the 
stt-amphip was in fault for an insufficient look-out and too much speed. 

(TheGovino,C.V. A.) 57 

** : — For consequential damage the steamship was liable unless upon the 
reference she could establish gross n^ligence or want of skill in the 

suling vessel ; (Do.) 57 

" : — The rules for the injuring to stay by the injured vessel, will be 
• rigidly applied if the occasion should so require. (Do.) .>7 
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CoLUSiov : — In the case of a steam yewel lying at anchor upon an anchorage 
ground while n«ing her bell and shewing two white lights, one upon her 
foremast and the other at the gaff aft, each in an oVong lantern : ITeldy 
a sailing Tea«el which, misled by the whistle of another steamer in mo- 
tion, struck her, was in fault f'^r going too fast, and the lights, aHhonjrh 
not in globular lantern^, a« directed by tho ''Act respecting the naviga- 
tion of Canadian waters," being equal in powfr, were a substantial com* 

plianoe with the act (The General Birch, C. V. A.) 300 

** :— Where two vessels sailing, one on the starboard and the other on the 
port tack, came into collinion, the latter held to be in fault for not keep- . 
ing out of the way. «The Princess Royal, C. V. A.) ^2 

Commencement de fbeuve par tcRiT:— Fiek Vented'Immeuble. 

CoMMiraAiRi« d'Ecoles: — Vide Ecoleb. 

** " : — La fabrique qui contribue annuellement $50 an 
sontien d'une ^cole sous la direction des oommissaires d'^cole^, acqniert 
par ]& le droit au cur£ et au marguillier en charge d*6tre commissaires, 
et I'all^gation de Facte, par lequel la fabrique s'est obligee ^ cou* 
tribuer une plus forte som ne pour une ^cole, et de sa quality de mar« 
guillieren charge, est unerdponse legale & la requdte qni accuse ce der- 
nier d'ezercer ill^galement la charge de oommiasair?. (Charest v. Veuil- 
lenx,a S.) 873 

Commitment :— Vide Extradition Treaty. 

Composition :— Fide Pailli. 

Consent : Vide Contract. 

CONSENTEMENT :— Fufo ACTION P^TITOIRE. 

Consequential damages: — Ftde Collision. 

Contract : — Although the appellant had, in error, subscribed for a larger num* 
ber of shares than he intended, in the capital stock of the Company Res- 
pondent, and had sought ineffectually to be relieved immediately after, 
yet the facts that he allowed nearly two years to pass before taking 
legal action to have the contract annulled, and only took such action 
when calls were made to cover losses, and had in the meantime accepted 
a dividend of ten per eent on his .shares, constituted an aequiescenco 
sufficient to render him liable for the whole amount subscribed. (C6t6 

V. Stadacona Insurance Co., Q. B.) 147 

" : — Where the law declsres c<mfeni tt) be of the essence of a contract, 
It does not refer to the consent of the mind, but to the declaration of 

consent. (I>o.) 147 

** : — Vide Pkraonal Servicks. 

CoNTRisr ABLE3 : — Vide Ecoles. 

CoMTs i—Vide Garnishee. 
*• " Attorney. 

County Council : — FtrfeRoAn. 

Creditor :— Fwfe Capias. 

Crime :— Vide Extradition Tbeatt. 

Cure i—Vide Commissaires d' Ecoles. 

Damages i^Vide Collision, Faute. 

DiCHARGE: — FtrfeFAILLI. 

Declaration d'emploi:— Ftt^EMPLoi. 

Defamatory Allegations : — In a petition to a municipal council to set adde, 
a by-law, it was alleged that certain members of the council had Yoted 
for such by-law contrary to their convictions, from eelfisk motlrei and 
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for penonal popalarity, owing to elasticity of oonscienoei and in contempt 
of their oath of office. Hdd, defiuoatoiy and actionable, the said allega« 
tions not being material, and no proof appearing that they were made 
without nudice or baaed upon reasonable and probable cause. (Lavergne 
V. Lainesae, C. B.) 241 

Dependant i^Vtde Witness. 

Delivi»y i^Vide Pledge. 

Demande de Paiement :— F*rf« Billet Promibsoibe. 

Demurrer :— Ffcfe Appeal. 

: — The appellant brought suit against the respondent, alleging a pur- 
chase by them Jointly of certain promissory notes and securities which 
the respondent collected for their common profit, the appellant^a ehare^ 
acknowledged by the respondent, being $713.75 ; the appdlantadded the 
common assumpsit counts, and prayed for an account in the usual form 
with vouchers, and that in default the respondent should be condemned 
to pay the said sum of $713,75. Hdd, on demurrer, that the demand for 
an account was not warranted by the allegations of the declaration, and 
was not the proper remedy for the cause of complaint therein stated. 
(Michaud t. V^zina, Q. B.) 353 

Detenteitr k Tttre PRtcAiRB :— L'action en revendication est bien intent^ 
contre le d6tenteur d'un immeuble k titre pr^oaire. (Lawlor v. Gauchon, 

C. S.) ^ 13 

„ : — Celni-ci pent obtenir d'etre mis hors de cause, en faisant oonnaltre 
le nom de celui au nom de qui il d^tient, maia 11 ne peut demand er 

le renvoi pur et simple de Taction du Demandeur. (Do.) 13 

yy :— II doit fiiire cette d^nonciation in liminie litU par un plaidoyer pr^li- 

minaire et non par une exception pirempioire tn dr&it, (Do.) ...... 13 

Dette :— Le porteur de deux billets promissoires contre le m6me faiseur peui en 
pourHuivre s^par^ment le recouvrement par deux actions. (Lalibert^ ▼. 
Chenard, C. S.) 12 

DoMMAOES : — II n'y a pas d'action en dommages contre la partie qui fait ez^oi- 
ter de bonne foi un jugement de contrainte par corps, quand m^me ce 

jugement serait mal rendu. (Langlois y. Normand'et al., B. B.) 162 

:— Fide Bail. 

DoxATiox : — Une donation faite, avant le code, avec prohibition au donataire et 
k ses h^ritiers d'all^ner du yivant du donateur, sous peine de nullity, 
n'emptehe pas le donataire de l^guer les biens donnfe H I'un ou plusieurs 
de ses h^ritiers ; ce legs n'est pas une alienation et, sous ce rapport, il 
diff^re du le^ dcs m^mcs bieoK fait par le donataire H un Stranger. 

(P^nisson v. P^nisson, C.S.)....» 239 

'" : — La violation de cette condition ne peut profiter qu'au donateur, et 
elle ne peut pas dtre invoqn^e par un donataire, ni lui servir pour 
revendiqner la partie des bienn que non co-donataire a ali^n^. (Do.) 230 

DiioiT DE Suite : — Vide LocATErR. 

Kc'OLES : — Le$« commiftsaires d'^coleB, dans une municipality scolaire oil la majo- 
rity dcs contriboablefl est catholique, n'ont pas le droit dV maintenir des 
ecoles qui n'ont aucun caract^re religieuz, ni de forcer les cathoUques & 
contribuer au mainticn dc ce* ecolefi. (Com. d'£cole8 Tewkeabuir t. 
Corrigan, C. C.) .'.,.. 24 

Klectxur Municipal r^ Vide Vote. 

K LECTION :— What constitutes evidence uf electoral agency ; (Bellechasse Elec- 
tion case, S. C.) » •...*... 100 
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Election :— Evidence of unlawful treating on the day of polling ; (Do.)- 1^ 

** : — Where the charge in the petition and in the particulan is merely 
" treating," either corrapt treating, or unlawful treating on polling day 

nmy be proved ; (Do.) 100 

*' :— Effect of failure to appoint an agent for all election expenses and to 

publish a statement of such expenses. (Do.) 100 

'* : — In an action for a penalty under section 94 of the Election Act of 
1874, several offences, or several modes of the same offence, may be 
charged, although the conclusion be but for one penalty. (Raymond v. 
Valin, B. E ) UG 

Electiox P^titiok :~The petitioner must give such particulars as to time, place 
and circumstance, »s shall affi>rd the respondent fair information in re- 
ference theieti>; and no evidence will be received at the trial except au 
to matters within the particulars and tending to support the same, with- 
out the leave of the court or a judge, and upon such conditions as to 
postponement of the trial, payment of costs, or otherwise, as may be 

ordered. (Langlois t. Valin, S. C.) 1^ 

" :— Thealleg»tionsofthe Election Petition may.be admitted by the 

respondent 90 as to cause him to lose his seat. (Do.) Id 

E3CFL0I : — ^La declaration d'emploi ne pent 6tre faite que par Tacte d'acquisition 
mSine. Cette declaration £ute ex tniennUo ne peut faire sortir de la oom- 
mnnaute le bien que I'aoquisition y a mis, et, si elle transmet un propre 
elle est une vente entre mari et femme que la loi prohibe et qu'elle fait 
nulle. (Ron v. T6tu & Dionne et vir., C. 8.) 2oi 

Enreoistiiement : — Vide HvpoTHiquE. 

Evidence : — Vide Joint Stock Company. 

'' : — The attorney of record, even in a non- commercial case, may be 
heard as a witness on behalf of his client, if parole evidence be admis- 
sible. (Dames Ursulincs v. Egan, C. C.) 3S 

ExTBADiTiON TREATY : — A Warrant of commitment for extradition should in its 
terms conform to the requirements of section 1 of the Dominion Statute, 
31 Vic, cap. 94, in directing the person accused to be committed until 
surrendered on the requisition of the proper authority oi[ duly discharged 

according to hiw. (Exparte Zink, Q. B ) 200 

'* : — The judge is required to decide whether he deems the evidence 
adduced before him sufficient to justify the apprehension and commit- 
ment for trial of the person accused if the crime had been committed in 
Canada. If he findH in the affirmative he should so state it in his com- 
mitment and certify the fact to the proper executive authority ; his 
functions do not extend to determining whether the accused should be 
extradited, that rests with the Governor General after the evidence has 
been reported to him. If the judge fails to state in the commitment that 
he deems the evidence sufficient, the commitment will be defective and 

insufficient (Do.) 260 

" :— Where a person charged with a crime is committed in pursuance 
of a special authority, the commitment must be special and must 

exactly pursue that authority. (Do.) 260 

„ ;— If thecommitment^does not on its face shew that the case of the 
accused falls within the terms of the extradition treaty and the statutes 
authorizing the proceedings in extradition, or fails to contain the proper 
statutory conclusions, no sufficient cauee of detention will have been 
shewn and he will be liberated on Kabtas eorpui, (Do.) , 260 
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Fatlli : — Le syndic ne peat refaser de i^troc^er lean biens auz faiilis, k nuson 
de ce qullfl n'ont pas encore payd lea yenements das et ^chus sor lear 
compoeition. (In re Piton et al., C. S.) - - 1^ 

" :— Cea paiemenU ne sont pas exlgibles tant qae les fail lis ii'ont pas M 
mis en posseasion de lean Mens, aaz tennea de leur acte de oomposiUon 
ct de la loL (Do.) ^.. , lo 

'* :—Iie syndic n*aura pas ledioit de reprendre possession des Mens da 
fatlli & raison de non*paiement des Tenements ^dfts sar I'acte de oompo* 
i»ition, ft moina qae la d^charge contenae aa dit acte ne soit oondition- 
nelle. (In re Piton, C. S.) 3S 

" :~£n Tabsenoe d'ane stipulation ezprcsse, la d^chaige oontenne en an 
acte de composition est absolae et a son effet, nonobstant le d^fant da 
faiili de payer le montant de la composition. (Do.) 33 

" :~Dans Tesp^ les termes de I'acte de composition et d^arge ne 

comportent pas la condition qae la composition sera pay^. (Do.) S3 

Faillite : — La saieie-arr^t en main-tierce n'est pas an mode d'ezteation qui 
appartienne aaz tribanaaz de faillite. (In re St Pierre^ faiili, Bain- 
ville, syndic Beqt., ▼. Oaellet, et The Canada G. Co., T. S., C. R.) 40 

" : — S'ils Tavaient, lear jaridiction ezceptionnelle et limit^e ne lear 
permettrait pas de connaltre des contestations de d^laration de ticrs- 

saisi, ni de prononcer sar leur m^rite. (Do.) 40 

Faute : — Une compagnie de cliemin de fer est responsable d'un accident arrive 
21 la traverse d'un chemin public, m^me si elle a pris toutes les precau- 
tions ezpress^ment ezig^es par I'acte des chemins de fer, si elle n'a pas, 
en outre, pris toutes les precautions additionnellee que la nature ezcep- 
tlonnellement dangereuse de la traverse ezigeait. (Cie dn G. T. et God- 
bout, B. R.) - 63 

« : — jjQ fgXi qu'une corpontion muntcipale serait obligee de prendre dt^ 
mesures de precaution pour cette traverse, ne d^gage pas la compagnie 
du chemin de fer de Tobligation de les prendre ; (Do.) 03 

" : — Le fait d'avoir mis un gardien ft la travene est de la part de la com- 
pagnie du chemin de fer une admission que telle traveree est exception- 
neliement dangereuse, et'la suppression de ce gardien constitue alors une 
presomption de negligence ; (Do.) ; 03 

*^ : — Lorsqu'un homme est tue dans un accident. Faction qui compete ft 
sa femme et ft ses enfanls, en vertu de Fart. 1050 du C. C« pent ^tre in- 
tentee par la veuve sans joindre les enfants dans Taction, et la Cour 
u'est pas alors obligee de repartir entre la veuve et les enfants le mou- 
tant de la condamnation ; (Do.) 03 

" : — Un verdict ne pent pas #tre mis de oOte, parce que le juge determi- 
nant les questions ft soumettre au jury avait soumis seulement celle de la 
negligence du defendeur et non celle de la negligence contribntoire de 
la vlctime de Taocident, la question si Faccident est dil ft la negligence 
du defendeur renfermant implicitement celle de la negligence contribn- 
toire de la victime. (Do.) 03 

Vfa's :— Vide Notarial Fjses. 

Febmier :— Fid« Prescbiptton. 

Fish ; — Vide Inspectiok. 

Foreign Eni-istment Act : — Vide ARREr*T. 

Frai8> : — ^On ne pent prendre ezecution dans une cause contestee sans avoir fait 

tazer les frais contradictoirement. (Lewis et al. v. McGinley et al., C. R«) 61 
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Frais :— Vicfe Actiok Petitoirk, 

Fraude :— Vide Capias. 

Gaok :— Fide Pledge. Venti-:. 

Ctaqes :— " Lien, 
•" " AcnoK POUB Gage». 

Garnishee : — ^The ooats to be paid by a garnishee to be reliered from a jadg- 
ment against him by defaalt, are thoAe attribatable to his default and no 
more. (Coveney v. Mulling and McLimont, T. S., C. C.) 173 

Habeas Gobfus :— Vufc Exthaditiok Treaty. 

HuissiBB : — ^Un haiwier exploitant peat 6tre examine oommc t^moin, {xiurvu 
qae oe ne soit pas pour prouver des ooDveraations tenues ou admirsionH 
iaitei ion du service. (Qameau y. Conrchdne, C. C.) 34 

HYPOTfiiquE :— La disposition du dernier alinda de I'article 2098 du code civil 
n'est qu'une condition suspensive, et Thypothdque consentie par le 
possesMor H titre de proprictaire, et enr^gistr^ avant Pobtention et 
I'enregistrement de son titrei prime celle consentie et enr^gistr^e depuis 
Pobtention et Fenregistrement du dit titre. (In re B^gin, failli, C. 8.) 52 

Immeuble : — Vide Vbnte d^Immeubles. 

Imkeublb pab destination :^The plaintiff seized, among other things, on the 
defendant railway, 3000 railway sleepers, 1950 railway fastenings, and a 
quantity of cord-wood and other things intended to be consumed in the 
running of the engines. JBeU,by all the judges, confirming the judgment 
of the court below, that the things so seised could not be considereil 
immeubles par dealmation, under article 379 of our code. (Wyatt v. 

Levis and Kennebec R. R. Oo., 0. R.) 213 

** : — ^Plaintiff also seized a quantity of office furniture,, and other things 
of that kind, in daily use in the offices of the defendant, and described 
in the defendant's factum as " ameublement des bureaux," Casault, J., 
heidf that the opposition ought to be maintained as regards some of the 
last mentioned things, which, as he thought, were proved to be indis- 
pensable for the working of the rail road. Mebedfth, C. J. and Stuart, 
J., held, that the opposition had been rightly dismissed, even as*regards 
the last mentioned things, there being no provision in our law, such as 
is contained in the code Napoleon, in the following words : " Les objets 
quele propri6taire d'un fonds y a places pour le service et exploitation 
de ce fonds sont immeubles par destination.'' (Do.).. 'im 

Immoveable :— In a suit for $45, dinmissed with cosIk, a writ of fieri faeiae de 
ierris may issue from the non appealable side of the Circuit Court againM 
the plain tifi's lands, to satisfy the defendant's costs, taxed at a sum ex- 
ceeding $40. (Moore v. Keane, C. K.) 378 

Innkeeper : — Vide Lien. 

Insolvent : — Vide Failh, 

Inspection : — ^Pickled fish may be sold without inflection at the place where 

pickled or packed. (Auld v. Fraser, 8. C.) 167 

iNSTRUcrriON Publiquk : — Vide Surintendant, 

Interruption de Prescription : — Vide PREscRimox. 

Joint Stock Co. : — In an action by a joint stock company for calls on shares!, 
heldj that the certificate which the law makes prima fatie evidence is not 
rendered ineffectual by the mere denial of the defendant, but continues 
to be operative until some evidence )>e adduced tending to disprove the 
facts of which the certificate is offered as evidence* The failure by 
plaintiff) to answer a plea denying that the proper formalities have been 
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obscrred in respect of such callR, cannot be regarded as an admiFBion of 
the aflegations of the plea, under G. C. P. 114. (Stadacona Inp. Co. t. 
Trudel, C. R.) ^ 31 

J rui nu Trr »K : — Vide Action IlTFOTHifccAmE. 
'* " Faillitb. 

" Taxes. 

Jury ;— Vide pRocta par J cry. 

Liability : — Vide Collision. 

r^TRKLLK : — II est permit k un journal de publier dcB accoeations qui antrement 
conBtitueraient une libelle, mais k condition qu'elles aoient port^es dans 
un int^rOt public et qu'elles soient yraiee ; et si la yMU n'est pas piou- 
V(>e, Ic plaidoyer, qui I'all^e, aggrave la reRponiiabilit^ du d^fendeur. 

(Lanii^elier v, Brousseau, C. S.) 198 

: — Si en ce cas Timprimeur du journal plaide et prouve sa bonne foi et 
fait des excuses, ccla doit faire mitigation en sa favenr. (Do.) » Vj^ 

Li kx : —An agent has a lien upon each portion of goods in his possession fcr his 
general balance as well as for charges arising on these particular goods. 

{(i. W. R. Co. V. Crawford et al., S. C.) 100 

" : -An innkeeper can exercise his privilege, for food and accommodation 
rnrnishcd to a guest, upon effects brought into the hotel by such guest, 
ttiough not his property and not forming part of his baggsge. (Fogarty 
et al. V. Dion et al., S. C.) IC;; 

Local Council i-^Vide Road. 

Lo('\TAiK?: : — Un moulin k coudre en la possession du locataire, quand m£me il 
n'en a pas la propri^td, est sujet an privily du bailleur. (Michand y. 
(luilbault and Turner, C. C.) V^G 

L<)i-ATi>> u :— I^ locatcur ne pent pas, par un acte sous seing priy^ pass^ entrelai 
et line tierce penonne, prolonger pendant plus de huit jours, aprte leur 
«orlie des lieux \ou4s, I'ezercice du priyil^ge que lui donne la loi sur les 
meubles, les garnissant, qui sont la propri^t^ d'un tiere; son pririUge 
est absolument ^teint apr^s le d^lai de huit jours, et il ne pent alors 
ezercer la Baisie-revendication. (Ileam ▼. V^zina et D^or^onnens, C. C.) 9'<i 

I^YER NGN iscHU i^Vide Bail. 

Mandamus : — Vide Surintendant de l' Instruction Publique. 

Marquilliers : — Vide Comhissaires d'Ecoles. 

Mf:moire de Frais : — Vide Frais. 

M^-pris de Cour :—Vide Pension Alimentairk. 

Meubles :*— Vide Usi'FRUit de Metbles. 

Mix BURS :—Vide Action pour Gagi-^. 

Mutiny : — A sailor on a merchant ship brought an action of damages for assault 
Against the owner and master. The defence was that he had refused to 
perform tlie duty assigned to him, and when an attempt was made to pnt 
him in irons he resisted and was mutinously supported by othere of the 
crew. The mtister was knocked down whereupon the owner came to his 
assistance and struck the promoter with a cutlass. Hddf that the owner, 
with a defiant and mutinous crew before him, and the authority of the 
master subyerted, had acted with energy and decision, and his conduct 
was justifiable. (The Bridgewater,V. A.) ^ 290 

Kantibsbment : — Vide Vjbnte. 

Notarial Fees . — In this action, which was for the fees and disburpemeots of the 
plaintiff, a notary public, in drawing a composition deed between L A 
S., and their creditors, the plaintiff charged for the drawing of the deed, 
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$60, and for his services during 42 days in trayelling through the coun- 
ties of Dorchester, Beanoe and Quehec, to seethe creditors and to induce | 
them to sign, $175, and for a copy, $8. Held, That even under the sec- I 
tion22oftheQ. 39 V., ch. 33, which makes parties to notarial actM 
jointly and seyerally liahle to the notary for his fees and dLBbursement^, 
the parties to the said act could not be held jointly and severally liable 
for the said Btum of $175 and $8. (Lemieux v. La Banque Nationalc et 
al., C. R.) 84 

Opficb Furniture ; — Vide Immeuble par destination. 

Officer : — Vide Public Officer. 

Particulars i^Vide Election Petition. 

Pebtalty : — Vide Election. 

Peksion Alimentaire :-i^Une^partie empriBonn^e ])our m^priH de cour n'a pas 

droit It une pension alimentaire. (Vermette v. Fontaine, G. C.) l-*)^ 

P&RE : — Vide Action four Gages. 

Personal Services : — ^An employer cannot of his own mere will cancel a con- 
tract for personal service, leaving to the person employed a claim for 

damages, if any, and nothing else. (Reid et al. v. Smith, C. R.) 367 

" : — Difference in this respect between a contract for personal servicef*, 
" louage de services personnels," and a contract for the construction of a 
building or other works. (Do.) 34>7 

Plbadtno : — Vide Joint Stock Co. 

Pledge : — Pledge must be completed by delivery, and can only be continued by 

actual possession. (In re Lemay et al., Ins., C. R.) ^^ 

" : — A quantity of timber was pledged for the payment of a draft, and if 
the draft was not paid, the holder was to sell the wood and place the 
proceeds to the owner d credit. The draft was not paid, the owner of the 
wood became insolvent, and the pledgee sold the wood, of which he 
never had actual delivery. Heldf the pledgee could not place the balance 
of the price of sale, after paying the draft, to the credit of a former in- 
debtedness of the owner. (Perkins v. Hoos, Q. H.) 05 

Possession : — Vide Pledge. 

" " Ix)CATAIR£. 

Prescription : — Une reconnaissance verbale d'uu compte de m^deoin an-desHOus 
de $50 suffit pour en interrompre la prescription. (Bcnoit v. Belanger, 

C. C.) 19.', 

" i—Ij^ Hoins et la nourriture donn^ k des animaux par un fermier 

se prescrivent par cinq ans. (Lefebvre v. Pronlx, C. R., Ca^^ault, ^»jw».).. 269 
Presumption :—Fwte PROHUiiTioN. 
Preuve : — Vide Born age. 

" " Vente d^Ihmeubles. 

Privilege du B a i lleur : — Vide Loc at a ike. 
pRiviLitoE DU Locateur : — Vide Ixkateur. 
Procedure: — Affidavit : — Vide Attachment. 

** Amendement : — Quand le demandeur a oltcnu pemiiHiion de 
produire une declaration amendee, sor paiement des frais occa- 
sionn^s par Tamendement, le paiement de cch frais tels que 
taxds par le protonotaire cbt nuffisnnt iK>ur lui permettre de pro- 
duire Ba declaration amendee, et la deroande de revision 
devant un juge de la taxation du m^moire de ces frais ne sus- 
pend pas les proc6durei». (Choninard v. Bertrand. C. 8.) 201 
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PiiocKPURK :— Attach^ient : — Cooformably to thejadgment of the Court of 

Appeals, in Hurtubiu ▼• Bwmd^ 22 L. C. J., p. 138^ in an 
nffidavit for an attachment^ it is not necessary to state the date 
of the debt, nor the place at which it was contracted. (L'Heu- 

reuz ▼. Martineau, C. S.) - ^^ 

:~ Conformably to the jadgment of the same court in DcMimo/reY. 
Brooke^ 6 Bev. Leg., p. 666, the allegations in an affidavit for 
an attachment under 834 C. P., as to the grounds of the plain- 
lifT'H belief that the defendant is immediately about to secrete 
his property, &c., Ac, may be stated according to form 45 of 
the C. P., although that form is given in connection with ano- 
ther article, namely article 842. (Do) 275 

" CxUTtONNEMBNT : — Ktd« EXCEJPTION DiLATOrBB. 

•* C'ERTIFICAT DU R^ISTRATEUB : — Ude CONTESTATION. 

C'oNGi:-DEFArT :— Un oong^-d^faut ne pent 6tre obtenu par le d^- 
fendeur qu'en rapportant sa oopie du bref et de Faction le jour 

du retour. (Cherrier v. Toreapel, C. C.) « 377 

" Conge-Depaut : — Le d^fendeur, en faisant motion pour cong^ 

d^faut, doit en produisant la copie de I'assignation, payer Ten- 

trte de Taction. (Coady v. Praser, C. S.) 384 

Contestation :— Sous le nouveau droit qui n'ezige pas d'un cr^- 
ancier hypothScaire Tenfilure d'une opposition afin de conser- 
ver, ce cr^ancier n'est pas tenu de oontester le certificat du r6- 
gistrateur en m^me temps qu'il oonteste le rapport de distribu- 
tion. (Carrier v. Boucher, 0. R.).. 282 

Declaration Amend^ : — Vide Amendement. 
D>iLAi : — Vide Exception Dilatoire. 

Kxceftion a la Forme : — Une action dans laquelleon ne donne 
pas les qualit^s du difendeur doit 6tre renvoy^e sur exception 

at la fortne, mais sans frais. (Huot v. Clouuer, C C.) — 19-'> 

" Exception A la Forme : — Quand une femme est poursnivie 

com me veuve, et que pir exception i la forme, elle^tablit quV 
vant rinstitution de Taction elle 4tait remari^ Taction doit 
^tre ddbout^, et une r<$pon8e sp^ciale all^guant que la dette 
a ^te Contract^ par la d^fendereuse pendant son Teuvage, 
qu'elle est separ^e de biens avec son nouvel 4poux," sera d^bou- 

t^e sur une r^plique en droit. (Dynes v. Falardeau, C. C.) 348 

'* KxcEPiiON Dix:LiNAT0iRE : — Poursuite prise It Quebec sur un 

billet promissoirc portant avoir M consenti i Quebec, quoiqne 
do fait, il ait ^t^ sign6 k Ste. Luce, (Bimonski.) «/u^ que le 
il^fendeur, en signant le billet et le transmettant de Ste. Luce li 
Quebec aux demandeurs, a accept^ la jurisdiction mentionndc 
ftur le dit billet, et Taction a. origin^ ^ Quebec. (Thibaudeau 

V. Danjou, C. S.) •» 3»>1 

" Kxceftion dilatoire :— D'aprls Tartide 120 du code de proc^ 
dure, le cautionnement^'udioafum so/vt pent 6tre demands aussi 
bien par motion que par exception dilatoire. (Mitchell ▼. Fla- 
nagan, C. C.) 295 

" :->Le d^lai pour produire Texception dilatoire, bas^ sur le fait que le 
demandeur qui rdside hors la province n'a pas produit une pro- 
curation de sa part, ne oompte que da jour oil le caudonne- 
ment a ^t^ fourni. (Do.) ., • f9h 



(i 



tt 



t» 



INDEX TO FRIKGIPAL MATTERS. 89t 

Pboc^ube : — ^ExccPTiozf pRiLisnsAiBE : — he demandeor qui a forclos la par- 
tie ad?ene da droit de plaider en verta de Particle 131, peat 
intcrire aa caoae sor le T61e dea enqudtea et faire aa preaye 
txparU, Mina adjadication an pr^alable aur Texception pr^limi* 

naire. (Pacand ▼. Corp. du Village de PrinceTille, B. R.) SI 

** Femxe :— Vide Exception 1 la Forme. 

*' Fbais : — Vide Amendexent. 

" Inscription i-^Vide Exception Decunatoire. 

" Jurisdiction :— Vide " 

*' Procuration. — fuit Exception Dilatoire. 

*' Rapport de Distribution :— Vicfc Contestation. 

Pboce3 par Jury : — 8ur an appel d*un jugement da jage des sessions de la 
paix, 11 est it la discretion de la Coar d'acoorder oa de refuser an procds 

par jary snr cet appel. (Syndics des Ch. H Barr. v. Walsh, B. R.) SK) 

Procureur :— Fide Attorney. 

Prohibition : — ^An order, at the foot of a petition, signed hj a jndge described 
in the petition as being in the district, will be presamed to haye been 

giyen in that district (Roy v. Fraser, S. C.) 244 

:— The judge in his district has jarisdiction to order the issning of a 

writ of prohibition even though he be not at the chef-lien. (Do.) 244 

** :— The return day mentioned in a writ of prohibition will be deemed,- 
as in ordinary writs of summons, to have been fixed by the Court, and 
need not have been fixed by a special order of the judge. (Do.)........... 244 

Prohibition d* Aligner i^Vide Donation. 

Public Officer : — In the case of an attachment of the salary of a public officer 
under the provisions of the statute, 38 V. c 12, there being no one upon 
whom an order binding as a judgment can be made, the Court will sim- 
ply declare that the seizable part of defendant's salary, so long as he 
continues to be employed as a public officer, may be paid to the plaintiff 

until his debt be discharged. (Burke v. Colfer and Paquet, S. C.) 349 

Railway i^Vide Immeuble par Destination. 
Representation : — Vide Testament. 
RbsiliAtion de Bail :— Vide Bail. 
Resolution de Vbnte :—Vide Vente, 
Revendication : — Vide D&tenteur 1 titre precaire. 
Road : — The road in question in this cause, being a local road, had not been 
legally established by the County Council. (Bothwell t. Corporation of 

West Wickham, C. R.) 45 

" : — The order of the County Council that the road in question should 
be a local work, is inoperative, for want of the notice and publication 

required by law. (Da) 4o 

" : — Even if the said road had been legally established the local council 
could not be ordered to make it within three months, under a penalty of 

$1000, as was done by the judgment under review. (Do.) 45 

" : — The proods verbal was, as to certain particulars, loo vague to admit 

of its being enforced by a mandamus. (Do.) •. 45 

Sais^ie : — Vide Usufruit de Meubles. 
Saisie-Arr^t : — Vide Faillite* 
Saibie-Gaqerie :— Fftdi Bail. 
Salary :—Vide Public Officer. 
Sale :— Tuie Immoveable. 
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S£AM.V29*8 Waqes : — Where a statute required the executioa of a warrant or 
process under an order of two justices of the peace for seamen's .wages to 
be authorised by the Judge of the Vice- Admiralty Court HM, the 
enactment imposed upon this Court a duty to fiupervise the proceedingH 

of the magistrates; (The Canadienne, C. V, A.) !»! 

" : — It appearing that a warrant and process of two magistrates issued 
for the sale of an undivided interest in a vessel, had not legally issued, 
a petition to authorize them was refused. (Do) 01 

SiuzuRE : — Vide Imhoveabliis. 

S£RM£XT : — Le serment pr^t^ par le maitre, dans le oa5 prdvu par Tart. 1669 da 
C. C, est de la nature d'un serment d^cisrire, et le domestique ne 
peut £tre admis & le oontredire par unc preure testimoniale. (Larose t. 
Rousseau, C. C.) 19(J 

Services : — Vide Personal Services. 

Sherif : — Vide Cautionnement. 

Sfeciai. Bail : — ^A defendant who has given special bail is not bound to file a 
statement and make the declaration mentioned in article 766 of the 
Code of Civil Procedure. (Poulet v. Launidre, S. C.) 314 

Substitution i^Vide Testament. 

SuRiNTENDANT DE L*lNSTRtJCTioN PuBLiQUE : — La maij>on d'^cole de Tarrondis- 
sement num^ro un de la paroisse de St Jean, He d'Orl^ans, ^tant devenu 
vieille et insuffisante, les commissaires d^id^rent de la reb&tir au m^me 
endroit, et passdrent, le 31 Janvier 1877, une r^lution & cet efiet Plus 
tard, ils adoptdrent nne nouvelle r^olution tendant & acheter le vieux 
presbytdre pour y ^tablir la maison d'^cole. Ces procedures fnrent d^ 
approuv^es par le surintendant^ et le 23 Janvier 1879, les commissaires 
adoptdrent une nouvelle r^lution autorisant le prudent et le secretaire 
i acheter une autre maison, ce qui fut fait. Appel de cette procedure fut 
inteijete devant le surintendant, qui par aa sentence dn 19 mars 1879, 
cassa la resolution du 23 Janvier, et ordonna la construction d'une 
maison d*ecole sur Tancien emplacement, et& Les commissaires ay ant 
refuse d'ezecuter cette sentence, il fut emane un bref de mandamus. 
Jugi: (renversant le jugement de la Cour Inferieure.) — Que le su- 
rintendant de Tlnstruction publique avait, par la loi, droit d'ordonner 
aux intimesdeconstruire la maison d'ecolesurFemplaoement par lui desi- 
gne. Que la reponsedes intimes (alors en posHession du dit emplacement) 
qu^iU kaient dans PimposnbUUi de «e covfarmer d la dite aea^etiee, parce 
quails n^avaierU pat de iitrea d cette propriitiy etc,, el qv^He ilaieni expo9i» d 
Ure^roubUspcarlafabriquef n'etait pas admissible, et qn'ils n'avaient 
aucon interet i la soulever. (Delisle v. Les Com. d'Ec St. Jean, B. B.)... 322 

Syndics :— Fule Chemins a Barriered. 

Taxation: — FicZeFRAis. 

Taxes : — La demande de paiementjpour taxes (en vertu de Tarticle 961 du code 
municipal) adressee ^ une femme separee de biens, et H elle transmise 
dans une enveloppe 2l I'adresse du mari, est suffisante. (Corp. de Bien 

ville V. Gillespie et vir., C C). 346 

'• : — Li Cour de Circuit a juridiction dans ces causes, quelqu'en soit 

le montant. (Do.) ,. - 3-Ui 

TifexoiN : — Ftd« Hcissier. 
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TiQBTAMJSNT : — La d^ignation dea appelvs par les uioU " enfants nia dt mon 
manage,** dans un testameot errant une substitution, est la manifesta- 
tion de rintention du testateur que representation ait lie'J, et il faut 
des termes claires et pr^is pour 6ter an mot enfanU cette signification 
que lui donne express^ment la loi. (Marcotte ▼. No^i et al., C. R.) 21o 

Ti£RS-sAi8i : — Vide Faiujte. 

TucBRBB : — Vide Billets Promissoibks. 

Tbansfobt :— Vide Vente. 

Tbkatino :—Vide Election. 

TuTEUR : — Vide Action foub Gaoee>. 

UsuFBUiT D£ Meubles :— L'usufruit et jouitflance des meubles meublants, et de^ 
cboses qui, sans se consommer de suite^ se d^t^riorent peu k peu par 
Pusage, detenus i titre d'usufmit, ne peuvent dtresaisis et vendus paries 
cr^anciers de rusufruitier. (Bertrand v. Pepin et D^n^chaud, C. C.) 352 

Vaisseau i^Vide Vente. 

Vents : — La vente jadiciaired'ua vaisseau enregistre, sous Tempirede I'acte im- 
perial "The Merchant Shipping Act, 1854,'' confgreik Tadjudicataireun 
titre utile qui ne peut pas 6tre mis en question par le tiers qut n'a pas 
sur le m6me vaisseau un titre enr^gistre, et lui permet d'opposer Ja sai- 
sie du m6me vaipseau, faite H la poursuite d'un cr^ancier de la personne 
sur laquelle il a dejft eti vendu, quoique oette personne paraisse encore, 
par le li^re-registre, ttre le propri^taire enregistr^ du Taisseau. (Bour* 

beau T. Cartier & Beaupr^, C. R.) 129 

*' : — L'adjudicataire, It une vente judidaire d'un vaisseau ainsi enr^gistre 
peut, m^me aprd-^ une seconde saisie du mdme vaisseau sur la mdme 
personne qui parait encore par le livre-r^gbtre en 6tre le propri^taire, 
perfectionner son titre, en faisant signer k Tofficier judiciaire qui a fait 
la vente un acte de vente dans la forme voulue pour pouvoir se faire 
poiter lui-mdme oomme propri^taire sur le llvre-registre et faire enr^- 

glstrer cet acte et la declaration requise k cette fin. (Do.) 129 

" : — L'acquisition faite sans fraude |)ar une personne interposee, k une 
vente judiciaire, et la donation que consent Tacquereur reel par Tentre* 
mise du m6me intermediaire, sont valables. (Do.) 129 

Vente : — Une dette peut 6tre donne en nantissement. (In re Farmer, C. R.) 1 

" ; — La resolution stipuiee de la vente faute de paiement du prix peut 
£tre demandee par le vendeurqui a transparte le prix oomme sdrete du 
paiement d'une dette par lui due; mais, dans ce cas, la resolution 
doit 6tre k la condition que le demandeur degage le prix par lui donne 

en nantissement. (Do.) „ 1 

** : — Le gagiste peut donner son oonsentement It la resolution, k la condi- 
tion qu'il sera prealablement paye, et ce consentement peut etre signe 
par le procureur. (Do.) 1 

Vente d'Immeubles : — L'aoquereur d'un immeuble, n*j ajant pas de droit") in- 
conunutables et efiectife sans un titre et son enregistrement, est presume 
faire dSpendre son consentement de TexiBtence d'un titre, et en con- 
sequence, il faut, pour tronver dans un ecrit le commencement depreuve 
d'une acquisition verbale d'un immeuble, une enonciation plus formelle 
et plus positive que pour un oontrat qui n'a besoin que du consentement 
des parties pour le completer. (Anctil v. Dechdne, G. R.) « 317 

Verdict : — Vide Faute. 

Versekents : — Vide Failll 
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VicK- Admiralty Court :--By llie " Vice-Admiralty CourU Act 1863," an Ad- 
miralty Court Las juriBdiction over daimB between owners when the 
ship is registered within the possenioQ for which the Coort is establish- 
ed, but the Dominion of Canada is not a possession within the meaning 
of the act, so as to enable an Admiralty Court for one part of it to enter- 
tain jurisdicdon over a vessel registered in another part for the enforce- 
ment of such claims. (The Edward Barrow, C. V. A.) 91 

Vote :— Le vote d'un ^lecteur municipal, enr^gistr^ apfds que tel ^lecteur a 
rcfas^ de prater le serment requis par Particle 315 du Code Municipal, 
est nul et sera d^clar^ tel par la Cour. (Dolbec et al. v. Portelanoe, C. C.) 17 

Warrant : — Vide Extradition Treaty. 

Witness : — A defendant sued for penalties under the 37 Vic, chap. 9, and exa- 
mined as a witness, is not obliged to answer questions tending to crimi- . 
nate him. (Langlois v. Valin, S. C.) 249 
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